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NAMES AND ADDRESSES OF ATTORNEYS 


W. P. THAYER, 


923 West 6th Street, 
Los Angeles, California, 


Attorney for Petitioner. 


CHARLES K. RICH, 
Assistant Attorney General, 


LEE A. JACKSON, 
Attorney, 
Department of Justice, 


Washington 25, D. C., 
Attorneys for Respondents. 


The Tax Court of the United States 
Docket No. 51282 


F. NORMAN PHELPS and ALICE PHELPS, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Appearances: 


For Petitioner: 
Wellman P. Thayer, Esq. 
Arthur H. Deibert, Esq. 
Wiliam L. Kumler, Esq. 
H. B. Thompson, Esq. 


For Respondent: 
Mark Townsend, Esq. 


DOCKET ENTRIES 

1953 

Nov. 17—Petition received and filed. Taxpayer 
notified. Fee paid. 

Nov. 18—Copy of petition served on General 
Counsel. 

1954 

Jan. 5—Answer filed by General Counsel. 

Jan. 5—Request for hearing in Los Angeles filed 
by General Counsel. 

Jan. 183—Notice issued placing proceeding on Los 
Angeles calendar. Service of answer and 
request made. 


4 FEF. Norman Phelps and Alice Phelps vs. 


1955 
Feb. 8—Hearing set April 25, 1955, Los Angeles. 


Apr. 29—Hearing had before Judge Turner on 
petitioner’s motion to continue generally 
on the Los Angeles, California, calendar. 
Motion granted, filed at hearing. UIE 
served. 


May 16—Transcript of hearing 4/29/55 filed. 


Aug. 4—Hearing set November 28, 1955, Los An- 
geles. 

Aug. 16—Joint motion to place proceeding on the 
9/12/55 Los Angeles, California, calen- 
dar, filed. 8/17/55 granted. 


Aug. 18—Hearing set September 12, 1955, at Los 
Angeles. 

Sept. 12—Hearing had before J ee Raum on the 
merits; on parties’ written motion to con- 
solidate with Dockets 51216 and 51265, 
granted. Stipulation of facts and exhibits 
1A through 23X, and motion for con- 
solidation, copies served, filed at hearing. 
Petitioner’s brief 10/27/55, Respondent’s 
brief 11/28/55, Petitioner’s reply 12/19/- 
50. 

Oct. 20—Motion for extension of 45 days to file 
brief filed by taxpayer. 10/20/55 granted 
to 11/28/55. 

Oct. 26—Transcript of hearing 9/12/55 filed. 

Nov. 29—Brief filed by taxpayer. 11/30/55 copy 
served. 
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1955 

Dec. 27—Motion for extension to January 28, 1956 
to file brief, filed by respondent. 12/29/55 
granted. 

1956 

Jan. 27—-Motion for extension to February 6, 1956 
to file brief, filed by respondent. 1/30/56 
eranted. 

Feb. 6—Answer brief filed by respondent. 

Mar. 5—Motion for extension of time to 3/21/56 
to file reply brief, filed by petitioner. 
3/5/56 granted. 

Mar. 26—Motion for leave to file reply brief, reply 
brief lodged, filed by petitioner. 3/27/56 
eranted. 3/28/56 served. 

July 19—Findings of fact and opinion filed, Raum, 
J. Decision will be entered for respond- 
ent. Served 7/19/56. 

July 31—Decision entered, Judge Raum, Division 
11. Served 8/1/56. 

Oct. 25—Petition for review by United States 
Court of Appeals, Ninth Circuit, with as- 
signments of error filed by petitioner. 

Oct. 31—Proof of service filed. 

Nov. 18—Designation of contents of record on re- 
view with proof of service thereon, filed by 
petitioner. 

Noy. 14—Designation of additional portions of 
record with proof of service filed. 
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PETITION 


The above named petitioners hereby petition for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (ARC-Ap:SF:LA-90D:PAK), dated 
August 19, 1953, and as a basis of this proceeding 
allege as follows: 


1. The petitioners are individuals residing at 66 
Hampton Road, Piedmont, California. The return 
for the period herein involved was filed with the 
Collector for the First Collection District of Cali- 
fornia. 


2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioners on August 19, 1953. 


3. The deficiencies as determined by the Commis- 
sioner are in income taxes for the calendar year 
1948 in the amount of $107,926.06, of which the 
entire amount is in dispute. 


4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: 


(a) The Commissioner erred in determining that 
the 1948 distribution indicated opposite the follow- 
ing named corporations were taxable dividends 
within the meaning of Section 115(g) of the In- 
ternal Revenue Code. 
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Capitol Chevrolet Co, ................2-..--- $ 75,518.30 
Howell Chevrolet Co. -2.0000...000000.00.. 46,508.00 
Mid-Valley Chevrolet Co. .............. 74,340.50 

$196,366.80 


(b) The Commissioner erred in failing to find 
that. the distributions itemized in paragraph (a) 
hereof were distributions in partial liquidation, re- 
demption and cancellation of the following shares 
of stock in the indicated corporations which shares 
were owned by the petitioners. 


@apital Chevrolet Gow 264-2. 2 130 shares 
Mid-Valley Chevrolet Co..................- 130 shares 
Howell Chevrolet Co. .........-.---.------+- 100 shares 


(c) The Commissioner erred in determining that 
there was a deficiency of income tax for the calen- 
dar year 1948 in the amount of $107,926.06. 


5. The facts upon which petitioners rely as the 
basis of this proceeding are as follows: 


(a) On or about April 1, 1946 Capitol Chevrolet 
Co., Mid-Valley Chevrolet Co. and Howell Chevrolet 
Co. were incorporated under the laws of the State 
of California. At that time petitioners were issued 
stock of said corporations in the amounts indicated 
and for the cash consideration shown. 


Capitol Chevrolet Coscccescescssc-.- 170 shares $13,000.00 
Mid-Valley Chevrolet Co. ............ 153 shares $13,000.00 
Howell Chevrolet Co. ................-- 120 shares $10,000.00 


(b) At all times herein material, Capitol Chev- 
rolet Co., Mid-Valley Chevrolet Co. and Howell 
Chevrolet Co. operated as retail dealers in the sale 
of Chevrolet motor cars under franchise with Chev- 
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rolet Motor Division of General Motors Corpora- 
tion. By identical letters, dated November 1, 1948, 
addressed to Capitol Chevrolet Co., Mid-Valley 
Chevrolet Co. and Howell Chevrolet Co., the local 
Zone Manager of the Chevrolet Motor Division of 
General Motors Corporation advised each of the 
respective corporations that their operations were 
unsatisfactory in that some of the stock of each of 
said corporations was held by James A. Kenyon, 
Trustee for Patricia May Kenyon, the beneficiary 
not being an operating participant in the business. 
Said letters further provided that delivery of the 
selling agreements or franchises enclosed therewith 
was conditioned upon the elimination of said Trust 
from proprietary interests in said corporations not 
later than April 30, 1949. 

(c) Concurrently with the receipt of the afore- 
said letter from Chevrolet Motor Division, James 
A. Kenyon and F’. Norman Phelps, shareholders in 
said corporations, were advised by the local Zone 
Manager of Chevrolet Motor Division that it was 
the desire of Chevrolet Motor Division that James — 
A. Kenyon and F. Norman Phelps continue their 
proprietary participations in the three corporations 
in the same ratio as they had theretofore partici- 
pated. 

(d) Accordingly, meetings of the Board of Di- 
rectors of said corporations were held on December 
21, 1948, at which resolutions for partial liquida- 
tion of said corporations were adopted, authorizing 
the corporations to reduce their stated capital and 
to redeem and cancel the following shares: 
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Capitol Chevrolet Co. 000.0... 260 shares 
Mid-Valley Chevrolet Co. .............. 200 shares 
Howell Chevrolet Co. 0.000000... 100 shares 


(e) Alternatively, the plans of partial liquidation 
provided that if James <A. Kenyon could obtain 
court authorization he would purchase from the 
Patricia May Kenyon Trust the following shares 
of said corporations and the corporations would re- 
deem, retire and cancel so much of the remaining 
stock as would be necessary to equalize the inter- 
ests of Messrs. James A. Kenyon and F. Norman 
Phelps. 


Capitol Chevrolet Co. 0... 40 shares 
Mid-Valley Chevrolet Co. -.................. 40 shares 
ta Welem@hiovrotet (CO. cece cece... 20 shares 


(f) Thereafter James A. Kenyon filed with the 
Superior Court of Los Angeles County a petition 
seeking authorization as an individual to purchase 
for himself as trustee of the Patricia May Kenyon 
Trust the following shares of common capital stock. 


Capitol Chevrolet Co... 40 shares 
Mid-Valley Chevrolet Co. ............ 40 shares 
Howelle@hevrolets@o, ................. 20 shares 


However, because all of the contingent remain- 
dermen could not be located and served said au- 
thorization could not be obtained. 


(g) Therefore, pursuant to said plans of partial 
hquidation theretofore adopted by the respective 
corporations as aforesaid, distributions in redemp- 
tion and cancellation of the stocks of said corpora- 
tions were made as follows insofar as your peti- 
tioners were concerned: 
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Amt. Received 


130 shares Capitol Chevrolet Co. ................-- $ 75,518.30 
130 shares Mid-Valley Chevrolet Co. .......... 74,340.50 
100 shares Howell Chevrolet Co. -..000000.000.. 46,508.00 

$196,366.80 


(h) Petitioners properly reported the gain re- 
alized from the redemption of said stocks on their 
1948 Federal income return as follows: 


Amount Gain 
Name of Corporation Received Stock Claimed Reported 
Capitol Chevrolet Co. $ 75,518.30 $13,000.00 $ 62,518.30 
Howell Chevrolet Co. 46,508.00 10,000.00 36,508.00 


Mid-Valley Chevrolet Co. 74,340.50 13,000.00 61,340.50 


Totals $196,366.80 $36,000.00 $160,366.80 


Wherefore, the petitioners pray that this Court 
may hear the proceeding and determine that there 
is no deficiency in income taxes for the calendar 
year 1948. 


Dated: November 2, 1953. 


Respectfully submitted, 


/s/ WELLMAN P. THAYER, 
73/7 ARTHUR H. DEIBER: 
/s/ WILLIAM L. KUMLER, 
/s/ H. B. THOMPSON, 
Counsel for Petitioners 


Duly Verified. 
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EXHIBIT “A”’ 


1250 Subway Terminal Bldg., 417 South Hill St., 
Los Angeles 13, California 


ARC-Ap:SF LA :90D:PAK Aug. 19, 19538 


Mr. F. Norman Phelps and Mrs. Alice Phelps 
Husband and Wife 
1300 K Street, Sacramento 14, California 


Dear Mr. and Mrs. Phelps: 


You are advised that the determination of your 
income tax liability for the taxable year ended De- 
cember 31, 1948 discloses a deficiency of $107,- 
926.06, as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days from the date of the mailing of 
this letter you may file a petition with The Tax 
Court of the United States, at its principal ad- 
dress, Washington 4, D. C., for a redetermination 
of the deficiency. In counting the 90 days you may 
not exclude any day unless the 90th day is a Satur- 
day, Sunday, or legal holiday in the District of 
Columbia in which event that day is not counted 
as the 90th day. Otherwise Saturdays, Sundays, and 
legal holidays are to be counted in computing the 
90-day period. 

Should you not desire to file a petition, you are 
requested to execute, in duplicate, the enclosed form 
and forward it to the Assistant Regional Com- 
missioner, Appellate, 1250 Subway Terminal Build- 
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ing, 417 South Hill Street, Los Angeles 13, Cali- 
fornia. The signing and filing of this form will ex- 
pedite the closing of your return by permitting an 
early assessment of the deficiency, and will prevent 
the accumulation of interest, since the interest 
period terminates 30 days after receipt of the form, 
or on the date of assessment, or on the date of pay- 
ment, whichever is earlier. 


Very truly yours, 


T. Coleman Andrews, 
Commissioner of Internal Revenue 
/s/ By W. T. Tignor, 
Associate Chief Appellate Division 


PAKar:vme—Enelosures: Statement, Form 1276, 
Agreement Form. 


Statement 


Tax Liability for the Taxable Year Ended 
December 31, 1948 
Year Deficiency 
1948 ‘Imeoute Tax .......4.....0 ee $107,926.06 


In making this determination of your income tax 
liability careful consideration has been given to the 
report of examination dated November 23, 1951, to 
your protest dated April 23, 1952, and to the state- 
ments made at hearings held on May 2, 1952 and 
May 4 and 19, 1953. 


A copy of this letter and statement has been 
mailed to your representative, Mr. H. B. Thomp- 
son, 1104 Pacific Mutual Building, Los Angeles 14, 
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California, in accordance with the authorization 
contained in the power of attorney executed by you. 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1948 


INemncome vasédisclosed» by returni.._.2e0:.._..-...--.--.---------- $193,680.54 
Additional income: 
(ye income from dividends ................-............-------- 196,366.80 
TR Lae Oe eee ec oe $390,047.34 
Reduction: 
(b) Long-term capital gain eliminated..................-..-.- $ 80,183.40 
INeteinicorne sac juste 2s. tees oe ahd enna $309,863.94 


EXPLANATION OF ADJUSTMENTS 


(a) and (b) In your return there is reported capital gains 
amounting to $160,366.80, of which 50% or $80,183.40 was in- 
cluded in income as long-term capital gain, arising from distribu- 
tions in alleged partial liquidation of stocks of corporations, as 
shown in the following: 


Amount Gain 
Name of Corporation Received Stock Claimed Reported 
Capitol Chevrolet Co. $ 75,518.30 $13,000.00 $ 62,518.30 
Howell Chevrolet Co. 46,508.00 10,000.00 36,508.00 


Mid-Valley Chevrolet Co. 74,340.50 13,000.00 61,340.50 


Totals $196,366.80 $36,000.00 $160,360.80 


It is determined that said distributions were essentially equiva- 
Jent to the distributions of taxable dividends within the meaning 
of section 115(g) of the Internal Revenue Code. 


Accordingly, the amount of such distributions, aggregating 
$196,360.80, is added to your income as representing dividends 
received and the amount of long-term capital gain, $80,183.40, re- 
ported in your return from such transactions is eliminated from 
income. 
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COMPUTATION OF ALTERNATIVE TAX 
Taxable Year Ended December 31, 1948 


Wet Giacome adjusted) ccc crecs cocoa: ee $309,863.94, 
Less: Excess of net long-term capital gain over 

nef siort-lemm capital LOGS. .............-.-...-.<..-.---..0r 5,000.00 
Gitdinaty Wet income: ....................0 $304,863.94 
Wess: WNemipions, 2.22 222cccscee.........c00cese0ens sen 3,000.00 
Balance, subject to surtax and normal tax...........0.02....-- $301,863.94 
@me-nalio $501,863.94. ....................ccccecce se $150,931.97 
Jslplins sik $108,130.81 
Tentative norma] tax at 3%...........sce0-- 4,527.96 
Wet cee $112,658.77 


Less reduction under Sec. 12(c), I.R.C. 13,254.23 
Partial tax on one-half of net income...........-.....---c00--- $ 99,404.54 


COMPUTATION OF ALTERNATIVE TAX 
Taxable Year Ended December 31, 1948 


Combined partial tax ($99,404.54 x 2) oe teeeeeeee $198,809.08 
Plus 750% percent of $5,000.00__._............. 2,900.00 
Comibitied” alternative tax -.!.-.2:.................20.. eee $201,309.08 


COMPUTATION OF TAX 
Taxable Year Ended December 31, 1948 


Netingome adjusted) ......_....ctiin $309,863.94 
eae lsat) ee 3,000.00 
Balance, subject to surtax and normal tax..................++- $306,863.94, 
One-half of 306%003.94 0... $153,431.97 
Temeativie (st nists... 2... eee $110,305.81 
Tentative normal tax at 3%... 4,602.96 
Tete] eee ee. ote. cee... $114,908.77 


Less reduction under Sec. 12(c), I.R.C. 13,473.61 


Total normal tax and surtax on one-half of net income $101,435.16 
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Combined normal tax and surtax ($101,435.16 x 2) ....$202.870.32 


Combined alternative tax -..........-2..-:cccccccss-seocesenseeeceeecnsanes $201,309.08 
Wari-ct incomeytax liability 2.....22ie......-----ne-ceneo-eea- $201,309.08 
Income tax liability shown on return, account 

No, GEST ee $ 93,383.02 
Wetoency Ob ImCOMe tax Tec ee. cea-ceeclesciceeeeecens $107,926.06 


[Endorsed]: T.C.U.S. Filed Nov. 17, 1953. 


[Title of Tax Court and Cause. ] 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Daniel A. Taylor, Chief Counsel, Internal 
Revenue Service, for answer to the petition of the 
above-named taxpayers, admits, denies and alleges 
as follows: 

1. Admits that the petitioners are individuals, 
that they filed a return for the period herein in- 
volved. For lack of sufficient information, denies 
that petitioners reside at 66 Hampton Road, Pied- 
mont, California; denies that the return for the 
period herein involved was filed with the Collector 
for the First Collection District of California. 

2 and 3. Admits the allegations contained in 
paragraphs 2 and 3 of the petition. 

4, Denies the allegations of error contained in 
paragraph 4 of the petition and all subparagraphs 
thereof. 

5. Denies the allegations contained in paragraph 
© of the petition and all subparagraphs thereof. 
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6. Denies generally and specifically each and 
every allegation contained in the petition not here- 
inbefore expressly admitted, qualified or denied. 


Wherefore, it is prayed that the determination of 
the Commissioner be approved. 


/38/ DANIEL A. TAYLOR, REM 
Chief Counsel, Internal Revenue 
Service 
Of Counsel: 

Woolvin Patten, Acting Regional Counsel 

E. C. Crouter, Associate Appellate Counsel 

R. E. Maiden, Jr., Assistant Appellate Counsel 

John J. Burke, Special Attorney 

Internal Revenue Service 


[Endorsed]: T.C.U.S. Filed Jan. 5, 1954. 
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STIPULATION OF FACTS 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto by their respective counsel 
of record that the following facts shall be taken 
as true without prejudice to the right of either 
party to submit material and competent evidence 
of any other facts not inconsistent herewith: 

1. At all times herein material Petitioners, F. 
Norman Phelps and Alice Phelps, were husband 
and wife, residing in Piedmont, California. They 
filed a joint return for the calendar year 1948 with 
the Collector of Internal Revenue for the Sixth 
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Collection District of California. A copy of their 
federal income tax return for the year 1948 is at- 
tached hereto as Joint Exhibit 1-A. 

2. At all times herein material Petitioners, Jack- 
son Howell and Virginia Howell, were husband and 
wife, residing in Los Angeles County, California. 
They filed a joint return for the ealendar year 
1948 with the Collector of Internal Revenue for 
the Sixth Collection District of California. A copy 
of their federal income tax return for the year 
1948 is attached hereto as Joint Exhibit 2-B. 

3. At all times herein material the James A. 
Kenyon Trust was a trust created on August 8, 
1941 by James A. Kenyon for the benefit of his 
adopted daughter, Patricia May Kenyon. A copy 
of the federal income tax return of said trust for 
the year 1948 is attached hereto as Joint Exhibit 
3-C, 

4. At all times herein material James A. Kenyon, 
the creator of said trust, was also the Trustee 
thereof. 

5. The James A. Kenyon Trust is the same trust 
which is sometimes referred to as the Patricia May 
Kenyon Trust and/or Patricia Kenyon Pearson 
Trust. A copy of the document creating the James 
A. Kenyon Trust is attached hereto and made a 
part hereof as Joint Exhibit 4-D. 

6. At all times herein material J. A. K. Co. 
was a corporation, all of whose stock was owned 
by James A. Kenyon, individually. 

7. At all times herein material, Capitol Chevrolet 
Co. was a corporation duly organized and existing 
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under and by virtue of the laws of the State of 
California, with its principal place of business in 
Sacramento, California. Capitol Chevrolet Co. was 
incorporated on April 10, 1946 and at all times 
herein material it had but one class of stock out- 
standing. From the date of its incorporation to De- 
cember 21, 1948 the ownership of all of its out- 
standing stock was as follows: 


Shareholder No. of Shares 
Norman Phelps .......2.:..2- See... 22 212 
ce Re ee 213 
James A. Kenyon, Trustee of Patricia 

May Kenyon. Trust............ 2... 170 
S| i Cece nnnm en 255 


8. Howell Chevrolet Co. was incorporated on 
April 10, 1946 and at all times herein material it 
had but one class of stock outstanding. From the 
date of its incorporation to December 21, 1948 the 
ownership of all of its outstanding stock was as 
follows: 


Shareholder No. of Shares 
JacWaaim Howell ......22iiiio..eeete eee 300 
E @eman Phelps .......:::--.2.2....... ——— 150 
PUGOMENEIDPS ............cccsrcetaieecenesessoseseneessece 7 150 
James A. Kenyon, Trustee of Patricia 

Mayveienyon Trust .accsse2u.....nee.. rr 120 
UE EI CO... .......cccesnorcoreecsseseeneeee eee 180 


9. Mid-Valley Chevrolet Co. was incorporated on 
April 10, 1946 and at all times herein material it 
had but one class of stock outstanding. From the 
date of its incorporation to December 21, 1948 the 
ownership of all of its outstanding stock was as 
follows: 
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Shareholder No. of Shares 
1, INGTOnne TT ef 12) ok) ey eee eee 2s 
Aube Wael oS eee ee eee enererreerres 292 
James A. Kenyon, Trustee of Patricia 

Iiebety mbt OF wlUGUI Sts ioe eee es ee. eee... 28s 170 
[iy dvs [on COS SAE see eee ep DS 


10. At all times herein material F. Norman 
Phelps, James A. Kenyon and Alice Phelps were 
President, Vice President and Secretary-Treasurer, 
respectively, of Capitol Chevrolet Co. 


11. At all times herein material F. Norman 
Phelps, Joseph E. Carpenter and James A. Kenyon 
were President, Vice President and Secretary- 
Treasurer, respectively, of Mid-Valley Chevrolet 
Co. 


12. At all times herein material Jackson Howell, 
FE’. Norman Phelps and James A. Kenyon were re- 
spectively President, Vice President and Secretary- 
Treasurer, of Howell Chevrolet Co. 


13. On December 21, 1948, pursuant to resolu- 
tions adopted by the Board of Directors of Capitol 
Chevrolet Co. at a meeting held on said date, 
Capitol Chevrolet Co.- distributed the following 
amounts of money to the following named share- 
holders in redemption of the following number of 
shares set forth beside their respective names, to 
wit: 


Shares 
Shareholder Amt. Distributed Redeemed 
ee Norman ie heljys 22.-._........:... oo i,( 29.15 65 
Jy Cela (Ge) ee. Dt, (09S 65 


Patricia May Kenyon Trust.......... 75,018.30 130 
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A copy of the minutes of the meeting of the Board 
of Directors of Capitol Chevrolet Co. held on De- 
cember 21, 1948 is attached hereto as Jt. Exh. 5-E. 


14. On December 21, 1948, pursuant to resolu- 
tions adopted by the Board of Directors of Mid- 
Valley Chevrolet Co. at a meeting held on said date, 
Mid-Valley Chevrolet Co. distributed the following 
amounts of money to the following named share- 
holders in redemption of the following number of 
shares set forth beside their respective names, to 
wit: 


Shares 
Shareholder Amt. Distributed |= Redeemed 
Hemivomman Phelps. .-c.ccccccecctee:cc $ 37,170.25 65 
Adiemiahelps ..2..-..22 eo 37,170.25 65 
Patricia May Kenyon Trust.......... 74,340.50 130 


A copy of the minutes of the meeting of the Board 
of Directors of Mid-Valley Chevrolet Co. held on 
December 21, 1948 is attached hereto as Joint Ex- 
hibit 6-F. 

15. On December 21, 1948, pursuant to resolu- 
tions adopted by the Board of Directors of Howell 
Chevrolet Co. at a meeting held on said date, 
Howell Chevrolet Co. distributed the following 
amounts of money to the following named share- 
holders in redemption of the following number of 
shares set forth beside their respective names, to 
wit: 


Sharers 
Shareholder Amt. Distributed | Redeemed 
He Normattaien ps: ..-< eee $ 23,254.00 50 
Alice Piel swear. <....ii.2 ee 23,254.00 30 
Patricia May Kenyon Trust.......... 46,508.00 100 


Jackson Howell” ........-:..-2. es 46,508.00 100 
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A copy of the minutes of the meeting of the Board 
of Directors of Howell Chevrolet Co. held on De- 
cember 21, 1948 is attached hereto as Joint Exhibit 
7-G. 


16. At the time of each of the foregoing distribu- 
tions by Capitol Chevrolet Co., Mid-Valley Chevro- 
let Co. and Howell Chevrolet Co. the accumulated 
earnings and profits of each of the said corpora- 
tions was in excess of the total amount distributed 
to its shareholders. 


17. Chevrolet Motor Division of General Motors 
Corporation had a policy that no interest in any 
Chevrolet dealership should be owned by a trust 
or by a holding company. 


18. At no time from the date of incorporation 
of either Capitol Chevrolet Co., Mid-Valley Chevro- 
let Co. or Howell Chevrolet Co. to and including 
December 31, 1948 did any one of said corporations 
declare or pay a dividend to its shareholders. 


19. At all times herein material each of the 
aforesaid corporations, to wit: Capitol Chevrolet 
Co., Mid-Valley Chevrolet Co. and Howell Chevro- 
let Co. was engaged in the business of selling 
Chevrolet automobiles and each of said corpora- 
tions operated under a separate “Annual Direct 
Dealer Selling Agreement”’ issued by the Chevrolet 
Motor Division of the General Motors Corporation. 


20. On June 1, 1949 James A. Kenyon, as Trus- 
tee of the Patricia May Kenyon Trust, filed with 
the clerk of the Superior Court in and for the 
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County of Los Angeles, State of California, a peti- 
tion for an order directing him to sell forty shares 
of stock of Capitol Chevrolet Co., forty shares of 
stock of Mid-Valley Chevrolet Co. and twenty 
shares of stock of Howell Chevrolet Co. then held 
by him as Trustee for the said Trust to the highest 
bidder at a sale to be conducted by an officer ap- 
pointed by the Court and subject to such terms and 
conditions as the Court might direct. A copy of this 
petition is attached hereto as Joint Exhibit 8-H. 
Proceedings in this action were continued until 
July, 1950 when the need for the order prayed for 
in the petition disappeared by reason of the sales 
of the Trust stock mentioned in Paragraph 22 be- 
low and by reason of the complete lquidation of 
Mid-Valley Chevrolet Co. mentioned in Paragraph 
23 below. | 


21. During the year 1950 and prior to July 26, 
1950, J.A.K. Co. was completely liquidated and all 
of the stock held by it in each of the three corpora- 
tions, to wit: Capitol Chevrolet Co., Mid-Valley 
Chevrolet Co., and Howell Chevrolet Co., were dis- 
tributed to James A. Kenyon in his individual 
capacity. 


22. On July 26, 1950, pursuant to resolutions 
adopted by the Boards of Directors of Capitol 
Chevrolet Co., Mid-Valley Chevrolet Co. and 
Howell Chevrolet Co. in meetings held on that date: 


(a) Capitol Chevrolet Co. purchased from James 
A. Kenyon, individually, the 255 shares of stock 
then owned by him in said corporation and pur- 


Commissioner of Internal Revenue 23 


chased from James A. Kenyon as Trustee of the 
James A. Kenyon Trust the forty shares of stock 
of that corporation then held by that Trust; 


(b) Howell Chevrolet Co. purchased from James 
A. Kenyon, individually, the 180 shares of stock in 
that corporation then owned by him and purchased 
from James A. Kenyon, as Trustee of the James A. 
Kenyon Trust, the twenty shares of stock in said 
corporation then owned by that trust; 

(c) Mid-Valley Chevrolet Co. purchased from F. 
Norman Phelps the 148 shares of stock in that cor- 
poration then owned by him; and 

(d) Mid-Valley Chevrolet Co. purchased from 
Alice Phelps the 147 shares of stock in that cor- 
poration then owned by her. 


23. On July 26, 1950, the Board of Directors of 
Mid-Valley Chevrolet Co. adopted a plan of com- 
plete liquidation of said corporation and _ there- 
after, and prior to the close of the year 1950, the 
said Mid-Valley Chevrolet Co. was completely liqui- 
dated and dissolved and all of its assets transferred 
to its shareholders. | 


24. During the years 1948 and 1949 Jackson 
Howell received the following amounts of com- 
pensation for services rendered by him as Presi- 
dent of Howell Chevrolet Co.: 


[oe ee... $50,690.89 
Le $48,752.25 


25. Attached hereto and marked Joint Exhibits 
9-I, 10-J, 11-K, 12-L and 13-M, respectively, are the 
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corporate income tax returns of the Howell Chev- 
rolet Company for the taxable years 1946 to 1950, 
inclusive. 


26. Attached hereto and marked Joint Exhibits 
14-N, 15-O, 16-P, 17-R and 18-S, respectively, are 
the corporate income tax returns of the Mid-Valley 
Chevrolet Co. for the taxable years 1946 to 1950, 
inclusive. 


27. Attached hereto and marked Joint Exhibits 
19-T, 20-U, 21-V, 22-W and 23-X, respectively, are 
the corporate income tax returns of the Capitol 
Chevrolet Co. for the taxable years 1946 to 1950, 
inclusive. 


28. At all times herein material J.A.K. Co. was 
a holding company with the shares of stock of 
Capitol Chevrolet Co., Mid-Valley Chevrolet Co. 
and Howell Chevrolet Co. constituting substantially 
all of its assets. 


29. The shares of stock redeemed by Capitol 
Chevrolet Co., Mid-Valley Chevrolet Co. and Howell - 
Chevrolet Co., as set forth in Paragraphs 18, 14 
and 15 hereof, were in each case cancelled by the 
respective corporations and their stated capital re- 
duced accordingly. 


30. Capitol Chevrolet Co., Mid-Valley Chevrolet 
Co. and Howell Chevrolet Co. were corporations 
until 1944 when they were dissolved and liquidated 
and limited partnerships were substituted therefor. 
In 1946 these limited partnerships were dissolved 
and succeeded by corporations bearing the names of 
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the original corporations. The financial interests of 
the various individuals remained in substantially 
the same ratio throughout the transitions. 


31. On May 2, 1955 petitioners F. Norman 
Phelps and Alice Phelps made a payment to the 
Director of Internal Revenue at Los Angeles, Cali- 
fornia, in the amount of $107,926.00 with direction 
that $107,900.00 of said amount be applied against 
the asserted deficiency which is the subject matter 
of the proceeding in Docket No. 51282 and $26.06 
be applied against interest, if any, accrued to that 
date. The said amount ig held in the Director’s 
suspense account. 


/8/ WELLMAN P. THAYER, 
Counsel for Petitioners, F. Norman Phelps, Alice 
Phelps and James A. Kenyon Trust, James A. 
Kenyon, Trustee. 


/8/ CAMERON B. AIKEN, 
Counsel for Petitioners, Jackson Howell and Vir- 
ginia Howell. 


/s/ JOHN POTTS BARNES, REM 
Chief Counsel, Internal Revenue Service, Counsel 
for Respondent. 


[Endorsed]: T.0.U.S. Filed Sept. 12, 1955. 


26 F. Norman Phelps and Alice Phelps vs. 


26 T. C. No. WOS 
Tax Court of the United States 


Jackson Howell and Virginia Howell, Petitioners, 
vs. Commissioner of Internal Revenue, Re- 
spondent. 

James A. Kenyon Trust, James A. Kenyon, Trus- 
tee, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. 

FE. Norman Phelps and Alice Phelps, Petitioners, 
vs. Commissioner of Internal Revenue, Re- 
spondent. 


Docket Nos. 51216, 51265, 51282 
Filed July 19, 1956 


FINDINGS OF FACT AND OPINION 


Distributions in redemption of stock owned by a 
trust as a first step in an integrated plan to elim- 
inate the trust as a stockholder held not to have 
been made at such time and in such manner as to 
be essentially equivalent to distributions of taxable 
dividends under Section 115(¢), I.R.C. 1939. Cf. 
Carter Tiffany, 16 T.C. 1443. However, distribu- 
tions to other stockholders in redemption of some 
of their shares in such manner as to leave them 
with the same fractional interests in the corpora- 
tions held to be governed by Section 115(g). Cf. 
James F. Boyle, 14 T.C. 1382, affirmed, 187 F.2d 
Dot (Cane 


Cameron B. Aiken, Esq., for the Petitioners in 
Docket No. 51216. Wellman P. Thayer, Esq., for 
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the petitioners in Docket Nos. 51265 and 51282. 
Mark Townsend, Esq., for the respondent. 


The respondent determined the following de- 
ficiencies in the income taxes of petitioners: 


Year Amount 
Jackson Howell and Virginia Howell 1948 $ 20,957.40 
1949 2,729.16 


James A. Kenyon Trust, James A. 
J CTCRYTe) 6 ad 6c 01-1 cs 1948 96,057.27 
F. Norman Phelps and Alice Phelps .... 1948 107,926.06 

The question presented is whether distributions 
made by three corporations to the petitioners dur- 
ing 1948 in the redemption of a portion of their 
stock in such corporations were made at such time 
and in such manner as to be essentially equivalent 
to the distribution of taxable dividends. 

In the case of petitioners Jackson Howell and 
Virginia Howell an issue raised with respect to the 
amount of compensation received by Jackson 
Howell from Howell Chevrolet Co. during the years 
1948 and 1949 has been settled by stipulation. 


Findings of Fact 


A portion of the facts have been stipulated; they 
are incorporated herein by reference as part of 
these findings. 


Petitioners Jackson Howell and Virginia Howell, 
husband and wife, reside in Los Angeles County, 
California. They filed a joint return for the eal- 
endar year 1948 with the then collector of internal 
revenue for the sixth district of California. 
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The James A. Kenyon Trust was created on 
August 8, 1941, by James A. Kenyon for the benefit 
of his adopted daughter, Patricia May Kenyon. It 
is sometimes referred to as the Patricia May Ken- 
yon Trust and/or Patricia Kenyon Pearson Trust. 
The trustee was its creator, James A. Kenyon 
(hereinafter referred to as Kenyon). It was irre- 
voeable and Kenyon had no beneficial interest in 
the income or corpus thereof other than a remote 
reversionary interest. Kenyon, as trustee, was spe- 
cifically given power in the trust instrument to deal 
with the property of the Trust as absolute owner 
including the power of sale. 

Petitioners F. Norman Phelps (hereinafter re- 
ferred to as Phelps) and Alice Phelps, husband and 
wife, reside in Piedmont, California. They filed a 
joint return for the calendar year 1948 with the 
then collector of internal revenue for the sixth dis- 
trict of California. 

At all times material herein J. A. K. Co. was a 
corporation, all of the stock of which was owned by 
Kenyon, individually. It was a holding company 
with shares of stock of Capitol Chevrolet Co., Mid- 
Valley Chevrolet Co. and Howell Chevrolet Co. 
constituting substantially all of its assets. 

Capitol Chevrolet Co. was incorporated on April 
10, 1946, and had but one class of stock outstand- 
ing. Phelps, Kenyon and Alice Phelps were Presi- 
dent, Vice President and Secretary-Treasurer, re- 
spectively. From the date of its incorporation to 
December 21, 1948, the ownership of all of its out- 
standing stock was as follows: 
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Shareholder No. of Shares 
Pymecrmant Phelps §. mirc ccc. cketee ccc sccenccceseeencne 22 
Pacem ic ins eee Bee... ree 213 
James A. Kenyon, Trustee of Patricia 

IME Seba OC CSG See a 170 
clo BMS To lel IR Ra ee nee ones ee e 255 


Howell Chevrolet Co. was incorporated on April 
10, 1946, and had but one class of stock outstand- 
ing. Jackson Howell, Phelps and Kenyon were 
President, Vice President and Secretary-Treasurer, 
respectively. From the date of its incorporation to 
December 21, 1948, the ownership of all of its out- 
standing stock was as follows: 


Shareholder No. of Shares 
ECCI OU G 72 300 
k., Lvrraergl 1) os: eae een 150 
Ce aie |S... eee a. 2s IT Pes scence 150 
James A. Kenyon, Trustee of Patricia 

ih ety mmbMeraNNN LOU SU sec cetccececereacccctesaan-osne-aecsce2cce<sdeeaces 120 
Le GUNS, (CO a Meee. er ee 180 


Mid-Valley Chevrolet Co. was incorporated on 
April 10, 1946, and had but one class of stock out- 
standing. Phelps, Joseph E. Carpenter and Kenyon 
were President, Vice President and Secretary- 
Treasurer, respectively. From the date of its in- 
corporation to December 21, 1948, the ownership 
of all of its outstanding stock was as follows: 


Shareholder No. of Shares 
(8) OnE PVE) Si oe 213 
AN@S JE ENS) a casotloie ie, a ee 22 
James A. Kenyon, Trustee of Patricia 

wise (ener “liane 2 ee ie ae 170 
Jeg ky, INS MODs geese ee 2595 


At all times herein material each of the cor- 


30 =F. Norman Phelps and Alice Phelps vs. 


porations, Capitol Chevrolet Co., Mid-Valley Chev- 
rolet Co. and Howell Chevrolet Co., was engaged in 
the business of operating a Chevrolet dealership 
under a separate “Direct Dealer Selling Agree- 
ment’’ with the Chevrolet Motor Division of the 
General Motors Corporation (hereinafter referred 
to as Chevrolet). Each of these dealerships was 
located within the Pacific Coast Region. 

From the year 1921 to April 10, 1946, petitioner 
Phelps was employed by Chevrolet, and during that 
period he occupied, successively, the positions of 
retail salesman, used car manager, sales manager, 
district manager, office manager, assistant zone 
manager, city sales manager, zone manager, assist- 
ant regional manager and regional manager for the 
Pacific Coast Region of Chevrolet. 

Kenyon had practically the same background of 
experience with Chevrolet Motor Division of Gen- 
eral Motors Corporation as Phelps. 

From 1929 until 1933 Jackson Howell was em- 
ployed by General Motors Acceptance Corporation, 
and from 1933 until 1944 he was employed by Chev- 
rolet. During the latter period he occupied, suc- 
cessively, the offices of district manager, organiza- 
tion manager of Los Angeles, assistant zone man- 
ager of Los Angeles, branch manager in Great 
Falls, Montana, branch manager at Oakland, Cali- 
fornia, and assistant regional manager at Oakland, 
California. 

The terms and conditions governing ‘‘all transac- 
tions, dealings and relations” between Chevrolet 
and each of its dealers are set forth in a written 


Commissioner of Internal Revenue 31 


agreement called a ‘‘Direct Dealer Selling Agree- 
ment’’. This agreement is in force for a period of 
one year ending on October 31st. Paragraph 
“Third” contains the names of the individuals who 
actively participate in the ownership and are re- 
sponsible for the operation of the dealership. Para- 
graph 29 provides that either Chevrolet or the 
dealer may terminate the agreement by written 
notice of termination in the event that the other 
party violates or fails to comply with any of its 
terms or provisions, and also lists certain other 
causes which might result in its termination by 
Chevrolet. The last paragraph of the agreement 
states that ‘There are no other agreements or un- 
derstandings, either oral or in writing, between the 
parties affecting this Agreement or relating to the 
sale or servicing of Chevrolet motor vehicles, 
chassis, parts or accessories.” 

On or about September 1, 1948, J. L. Connell, 
the Regional Manager of the Pacific Coast Region 
of Chevrolet, called Phelps to his office for a con- 
ference. Connell then informed Phelps that Chey- 
rolet had established a new policy that no trust 
or holding company could own stock in a Chevrolet 
dealership, and that steps should be taken to elim- 
inate the stock ownership of the James A. Kenyon 
Trust and J. A. K. Co. in the three corporations. 
Phelps assured Connell that he had been with 
Chevrolet long enough to know that when it re- 
quested them to take the trust and holding com- 
pany out of the dealerships, this would have to be 
done, and they would comply with this request im- 


32 Ff, Norman Phelps and Alice Phelps vs. 


mediately. At this conference Connell also sug- 
gested to Phelps that, because the operation of the 
dealerships had been mutually satisfactory, he felt 
that it would be more than fair that the Phelps, 
Kenyon, and Howell interests each retain, after 
meeting the new policy, the same per cent of own- 
ership in the dealerships. In making this suggestion 
Connell was not “quoting” Chevrolet policy, and 
did not intend any implied threat whatsoever that 
if it were not followed a new selling agreement 
would not be issued. The only policy Chevrolet had 
with respect to stock ownership was that any per- 
son listed in paragraph “Third’’ of the Direct 
Dealer Selling Agreement must own outright a 
minimum of twenty-five per cent of the issued stock 
of the corporation. 

Following his conference with odaraatl, Phelps 
got in touch with Kenyon and informed him of his 
conversation with Connell. Phelps suggested to 
Kenyon that he confer with Thomas E. Dempsey, 
attorney for the petitioners and for the three cor- 
porations, and have him work out some plan by 
which the requirements of Chevrolet could be met. 
Kenyon discussed the matter with Dempsey. In the 
course of their discussions the possibility of Ken- 
yon personally purchasing all of the stock of the 
three corporations owned by the Trust was con- 
sidered. This possibility was deemed not feasible 
because Kenyon did not have the money to make 
the purchase. Kenyon did not want the stock held 
by the Trust sold to someone other than himself 
because he was desirous of maintaining his relative 
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proportional voting interest and control in the 
dealerships. Kenyon and Dempsey also considered 
the possibility of eliminating the J. A. K. Co. 
ownership of stock by means of a_ liquidation. 
Dempsey recommended that this not be done during 
the year 1948 because it would cost about $90,000 
in taxes whereas if it were postponed until the 
Revenue Act of 1949 were passed the liquidation 
might be accomplished tax free. 

After being advised of the attorney’s recom- 
mendation against the liquidation of J. A. K. Co. 
in 1948, Phelps wrote the Zone Manager of Chey- 
rolet at Oakland, California, on October 16, 1948, 
stating, among other things, the following: 
me te 8 Fe fe 

As you know, the J. A. Ik. Co., which is a Nevada 
corporation owned by James A. Kenyon, now owns 
30 per cent of the stock in Capitol Chevrolet Com- 
pany, 30 per cent in Mid-Valley Chevrolet, and 20 
per cent in Howell Chevrolet. Our attorney advises 
that if this J. A. K. Co. were to be liquidated at the 
present time, the tax situation is such that Mr. 
Kenyon and I would be subject to approximately 
$90,000 in tax. 

It would seem that if it were possible for you 
to permit us to postpone the change until the Rev- 
enue Act of 1949 passes both the House and the 
senate it would be most helpful to us. 

Ge BG RS ag Re 

At the present time we are working on a way to 
buy out the Trust by the different corporations. We 
believe this can be handled because although it is 
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an irrevocable Trust, Mr. Kenyon has jurisdiction 
over the Trust until his daughter becomes of age. 
Roe Ke ie 

Because of the complications, I would appreciate 
Chevrolet Motor Division giving us six months or 
a year to work out of the seeming difficulties with 
which we are faced at the present time. 


In addition to writing the foregoing letter Phelps 
also discussed the matter with Connell, the Re- 
gional Manager, and asked him whether or not it 
would be satisfactory if the liquidation of J. A. K. 
Co. were delayed until the new law was passed, and 
it was agreed by Connell that some extension would 
be given. 

Pursuant to a prior agreement between Kenyon 
and Phelps, any tax liability which would result 
from the liquidation of J. A. K. Co. was to be 
shared between them. This company was not liqui- 
dated in 1948 because of the income tax liabilities 
that would result from such liquidation and the 
possibility that they would be reduced by new tax 
legislation in 1949. 

On November 1, 1948, concurrently with the de- 
livery to the three corporations of the new Direct 
Dealer Selling Agreements for the year commenc- 
ing on that date, each of the corporations received 
two letters from Chevrolet. In one of these letters 
each corporation was notified that its operations 
were unsatisfactory in that all or a part of the 
ownership in the dealership was held by a trust 
and in the other that its operations were unsatisfac- 


Commissioner of Internal Revenue 30 


tory in that all or a part of the ownership in the 
dealership was held by a holding company. Each 
letter stated that “it is the desire and policy of 
Chevrolet Motor Division that all ownership of the 
Chevrolet dealership be held directly by individuals 
approved by Chevrolet Motor Division” and that 
the new Chevrolet Selling Agreement was being 
delivered ‘‘upon the express representation by you 
that action will be taken to effect the foregoing 
objective not later than’’ a specified date. The date 
specified for elimination of ownership of stock by 
the Trust was April 30, 1949, and by the holding 
company September 30, 1949. The probable con- 
sequence of failure to take the action required to 
satisfy the stock ownership policy would be that 
each corporation would receive a letter from Chev- 
rolet stating that a new Selling Agreement would 
not be offered upon the expiration of the November 
J, 1948 agreement because of noncompliance with 
its policy. 

Dempsey formulated a plan for eliminating the 
trust as a stockholder of each corporation and. it 
was presented at meetings of their boards of direc- 
tors held in his office on December 21, 1948, and 
approved. The plan had two separate steps: 

(1) The purchase by each of the three corpora- 
tions of a certain number of shares in such cor- 
poration from the trust, as well as the purchase by 
each of these corporations of a sufficient number 
of shares from the other stockholders (except J. A. 
Kx. Co.) so that the Phelps-Kenyon control in Capi- 
tol Chevrolet Co. and Mid-Valley Chevrolet Co. 
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would remain at 50 per cent each and the Phelps- 
Kenyon-Howell control in Howell Chevrolet Co. 
would remain at 33-1/3 per cent each; and 

(2) The purchase by James A. Kenyon, person- 
ally, of the remaining shares owned by the Trust in 
each of the three corporations which were not to be 
purchased in Step (1). 

The second step in the plan was expressly condi- 
tioned on the ability of Kenyon to secure the au- 
thorization of the Superior Court of the State of 
California of his purchase of the stock from the 
Trust; and, as an alternative to be used in the 
event the Court should fail to authorize such pur- 
chase, the plan provided that the three corporations 
would, respectively, purchase the remaining shares 
owned by the Trust and that Kenyon would pur- 
chase the same number of shares from the other 
stockholders of each corporation, in such manner 
as to preserve the same percentage of control. 

At the meetings held on December 21, 1948, the 
directors of each corporation adopted the follow- 
ing resolution: 

Whereas the purchase and redemption of stock 
according to the plan hereinabove set forth will re- 
duce the corporation’s working capital below its 
minimum requirements ; 

Now, Therefore, Be It Resolved that the officers 
of this corporation be and they hereby are author- 
ized and directed to borrow, in behalf of this cor- 
poration, from such banks or trust companies as 
they may in their judgment determine, an amount 
not exceeding $200,000, for such period of time and 
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upon such terms and rate of interest as may to 
them in their discretion seem advisable and to ex- 
ecute notes in respect thereto in the name of the 
corporation for the payment of the amount so 
borrowed. 


Step (1) of the plan was executed on December 
21, 1948, with the result that on that date the three 
corporations made distributions to stockholders in 
redemption of shares of stock, as follows: 


Capitol Chevrolet Co. 


Shares 
Shareholder Amt. Distributed § Redeemed 
Pe Nemian Phelpsim....%........... $ 37,759.15 65 
Imlice Rhelps i.e. WW. ia... 37,009.15 65 
Patricia May Kenyon Trust.......... 75,018.30 130 
Mid-Valley Chevrolet Co. 
Po@Nounan Phelps (....2.-.2..:...-. $ oTt0.25 65 
PAMCOMIMEL DS: ........cercecc-cerececteee-aoeeee otMO25 65 
Patricia May Kenyon Trust.......... 74,340.50 130 
Howell Chevrolet Co. 
> Norman Phelps. ...........:..2.c0i.. $ 23,254.00 50 
Picememelis .c...222.:..-.seeieeiieece.. 23,254.00 50 
Patricia May Kenyon Trust.......... 46,508.00 100 
Nickson blow elle nus... 46,508.00 100 


Prior to December 21, 1948, Dempsey sent Phelps 
copies of proposed minutes of the directors’ meet- 
ings which he had prepared. Before receiving these 
minutes Phelps was aware of the nature of the plan 
which was to be submitted to the directors, but its 
details had not theretofore been presented to him 
in writing. Howell was not present at the December 
21, 1948 meeting of the directors of the Howell 
Chevrolet Company and had no knowledge of the 
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details of the plan until after it was adopted. 
Neither Phelps and his wife nor Howell needed 
the money distributed to them in redemption of 
their stock. 

The shares of stock redeemed by the corporations 
were cancelled and the stated capital reduced ac- 
cordingly. The operations of the corporations were 
not curtailed as a result of the redemptions, and 
they did not enter into any program of liquidation. 

The stock ownership in Mid-Valley Chevrolet Co. 
and Capitol Chevrolet Co. immediately before and 
after the redemptions was as follows: 

Before—50% After—50% 


F. Norman Phelps 213 shares 25% 148 shares 25% 
Alice Phelps 212 shares 25% 147 shares 25% 


Before—50% After—50% 
J. A. Kenyon, Trustee 170 shares 20% 40 shares 7% 
J. A. Kenyon Company 255 shares 30% 255 shares 43% 


The stock ownership in Howell Chevrolet Co. 


immediately before and after the redemptions was 


as follows: 
Before—3314% After—3314% 
F. Norman Phelps 150 shs. 1624% 100 shs. 1624% 
Alice Phelps 150 shs. 1624% 100 shs. 1624% 


Before—3314%  After—3314% 
J. A. Kenyon, Trustee 120 shs. 1314% 20 shs. 314% 
J. A. Kenyon Company 180 shs. 20% 180 shs. 30% 


Before—3314% After—3314% 
Jackson Howell 300 shs. 3313% 200 shs. 331.4% 


In the redemptions, the price paid per share in 
each of the corporations was as follows: 


Mid-Valley Chevrolet Co...............2.--.---- $571.85 
Capitolis@hevrolet Co... cc. 980.91 
Howell Chevrolet Co. 465.08 
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The total amounts actually distributed by each 
corporation through the distributions in issue were 
as follows: 


Mid-Valley Chevrolet Co. $148,681.00 
Capitol Chevrolet Co. 151,036.60 
Howell Chevrolet Co. 00. 139,524.00 


If the corporations had purchased all the shares 
of the trust without redeeming shares of the other 
stockholders, only the following amounts would have 
been required: 


Mid-Valley Chevrolet Co. $97,214.50 
Capitol Chevrolet Co. 98,747.70 
Howell Chevrolet Co. 0 59,809.60 


If only the shares of the trust had been redeemed 
by the three corporations, their capital would not 
have fallen below the capital standard requirements 
set by Chevrolet. 

Because of the fact that the shares of other 
Stockholders were redeemed along with the trust 
Shares, the capital of the corporations fell below 
the standards set by Chevrolet. The additional cash 
distributions to the other stockholders placed a 
hardship on the corporations by requiring them to 
borrow funds. Failure to meet the capital standard 
requirements is reason for termination of a dealer’s 
franchise. 

The 1948 redemptions did not eliminate either 
the trust or the holding company as stockholders 
of the three corporations. 

At the time of the 1948 distributions, the ac- 
cumulated earnings and profits of each of the cor- 
porations were in excess of the total amount dis- 
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tributed to the shareholders. Earned surplus and 
undivided profits of each of the corporations as of 
December 31, 1948 after the distributions had been 
made, were as follows: 


Mid-Valley Chevrolet Co. ................-- $275,536.12 
Gapitell "Chevrolet: Co. oii... 285,666.90 
Howell Chevrolet Co. ~...0..... eee 223,970.73 


No dividends were ever declared or paid by any 
of the three corporations. 

The consummation of Step (2) of the plan was 
commenced on June 1, 1949, by the filing by Ken- 
yon, as Trustee of the Patricia May Kenyon Trust, 
of a petition to the Superior Court of the State of 
California, in and for the County of Los Angeles, 
for an order to sell the remaining trust stock in the 
three corporations to himself as an individual. Pro- 
ceedings in this action were continued until July, 
1950, when the need for the order prayed for in 
the petition disappeared by reason of the sales of 
the remaining Trust stock in Capitol Chevrolet Co. 
and Howell Chevrolet Co. to those corporations, re- 
spectively, and by the liquidation of Mid-Valley 
Chevrolet Co. 

During the year 1950 and prior to July 26, 1950, 
J. A. K. Co. was completely liquidated and all of 
the stock held by it in each of the three corpora- 
tions was distributed to Kenyon. 

On July 26, 1950, Capitol Chevrolet Co. pur- 
chased from Kenyon the 255 shares of its stock 
then owned by him and also purchased from the 
Trust the 40 shares of its stock owned by the Trust. 
Howell Chevrolet Co. purchased from Kenyon the 
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180 shares of its stock then owned by him and also 
purchased from the Trust the 20 shares of its stock 
owned by the Trust; and Mid-Valley Chevrolet Co. 
purchased from Phelps the 148 shares of its stock 
then owned by him, and from Alice Phelps the 147 
shares of its stock then owned by her. Thereafter 
during the year 1950 Mid-Valley Chevrolet Co. was 
eompletely liquidated and dissolved and all of its 
assets transferred to its stockholders. 


Chevrolet did not object to the changes in the 
porportionate ownership and control of the three 
dealerships made during the year 1950. 


The distributions to the trust in redemption of 
stock of the three corporations on December 21, 
1948, were not made at such time and in such 
manner that they were essentially equivalent to 
distributions of taxable dividends. 


The distributions to the other stockholders on 
December 21, 1948, were made at such time and in 
such manner that they were essentially equivalent 
to distributions of taxable dividends. 


Opinion 

Raum, Judge: The distributions in this case re- 
semble to a considerable extent those involved in 
Carter Tiffany, 16 T.C. 1443, and James F. Boyle, 
14 T.C. 1382, affirmed, 187 F. 2d. 557 (C.A. 3), cer- 
tiorari denied, 342 U.S. 817. Although the situa- 
tions are not identical, they are sufficiently similiar, 
in our judgment, to call for the same results. 

We hold that the redemptions of the trust shares 
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did not constitute dividends under Section 115(¢), 
Internal Revenue Code of 1939. Not only did these 
transactions sharply reduce the fractional interest 
of the trust in each of the corporations, but they 
represented a first step in an integrated plan to 
eliminate the trust completely as a stockholder. As 
to the trust, therefore, we think it plain that the 
distributions represented in substance as well as in 
form merely the purchase price for the shares, and 
not the payment of a taxable dividend. Cf. Carter 
Tiffany, supra; Zenz vs. Quinlivan, 213 F.2d 914 
(C.A. 6). 

However, as in the Boyle case, which presented 
other distributions by the same corporation in- 
volved in the Carter Tiffany case, we think that the 
distributions to the Howell and Phelps interests 
herein do fall within Section 115(g) as taxable 
dividends. The plan was so formulated and ex- 
ecuted that the stockholders in question emerged 
with the identical fractional interests in the cor- 
poration which they had owned before; the dis- 
tributions were not in partial liquidation of the 
corporations, and the operations of the businesses 
were in no way curtailed. In substance the dis- 
tributions simply transferred to these stockholders 
accumulated earnings and profits of their corpora- 
tions. It is no answer to say that these transactions 
had their origin in the demand of Chevrolet that 
the trust be eliminated as a stockholder. That ob- 
jective could have been achieved, and indeed with 
less strain upon the corporations, merely by re- 
deeming the shares of the trust. However, Kenyon 
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did not wish to have his control diluted, and Con- 
nell, the regional manager for Chevrolet, had him- 
self suggested to Phelps that it would be fair to 
preserve the same ratios of control. But that sug- 
gestion did not represent Chevrolet policy, and we 
do not believe, on the evidence, that Phelps re- 
garded it as such. It was an objective that the 
parties themselves would undoubtedly have desired 
to attain, wholly apart from any suggestion eman- 
ating from Connell. Certainly, petitioners, who 
have the burden of proof, have not shown other- 
wise. The preservation of the same ratios of con- 
trol, far from being a factor inconsistent with the 
application of Section 115(g), is in our judgment 
a consideration that tends rather to fortify the ap- 
phicability of those provisions. For, in substance, 
the aim of the parties was to pay ont corporate 
funds to stockholders in such manner that the dis- 
tributions were in proportion to control and at the 
same time leave the distributees with the same 
fractional interests in the corporations. We find 
and hold that the distributions to the Phelps and 
Howell interests were made “at such time and in 
such manner as to make the distribution[s] * * * 
essentially equivalent”? to the distribution of tax- 
able dividends. Section 115(¢). 


Decision will be entered under Rule 50 in Docket 


‘In reaching this conclusion we do not rely upon 
he testimony given by Connell in his deposition, 
»bjected to by petitioners, that Phelps understood 
he suggestion as being his [Connell’s] “rather than 
xeneral Motor’s Suggestion or policy”. 
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51216; decision for the petitioner in Docket 51265, 
aud decision for the respondent in Docket 51282. 


Served and Entered July 19, 1956. 


The Tax Court of the United States 
Washington 


Docket No. 51282 


F, NORMAN PHELPS and ALICE PHELPS, 
Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion, filed 
July 19, 1956, it is 


Ordered and Decided: That there is a deficiency 
in income tax for the year 1948 in the amount of 
$107,926.06. 


Entered: July 31, 1956. 
[Seal] /s/ ARNOLD RAUM, 
Judge 


Served and Entered August 1, 1956. 
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In the United States Court of Appeals 
for the Ninth Circuit 


Tax Court Docket No. 51282 
F. NORMAN PHELPS and ALICE PHELPS, 


Petitioners, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION FOR REVIEW 


Taxpayers, the petitioners in this cause, by Well- 
man P. Thayer, counsel, hereby file their petition 
for a review by the Circuit Court of Appeals for 
the Ninth Cireuit of the decision by The Tax Court 
of the United States rendered on July 31, 1956, 
26 'T.C. .., No. 105, determining a deficiency in the 
petitioners’ Federal income taxes for the calendar 
year 1948 in the amount of $107,926.06 and re- 
spectively show: 

I, 

The petitioners, F. Norman Phelps and Alice 
Phelps, are husband and wife residing in Pied- 
mont, California. They filed a joint return for the 
year 1948 with the Collector of Internal Revenue 
for the Sixth Collection District of California 
whose office was within the Ninth Judicial Circuit. 


II. 
Nature of the Controversy 


The controversy involves the proper determina- 
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tion of the petitioners’ joint lability for Federal 
income taxes for the calendar year 1948. 

In the year 1948 petitioners were the owners of 
50% of the outstanding capital stock of each of 
two corporations, Capitol Chevrolet Co. and Mid- 
Valley Chevrolet Co. The other 50% of the out- 
standing capital stock of each of said two corpora- 
tions was owned in part by J. A. K. Co., a cor- 
poration and in part by the Patricia May Kenyon 
Trust. James A. Kenyon was the owner of all of 
the outstanding capital stock of J. A. K. Co. and 
was the trustee of the Patricia May Kenyon Trust. 
By reason of his ownership of all of the stock in 
J. A. K. Co. and his position as trustee of the 
Patricia May Kenyon Trust control of James A. 
Kenyon over the affairs of each of said two cor- 
porations was equal to the control ‘of petitioners 
over the affairs of such two corporations. 

In the year 1948 petitioners were the owners of 
one-third of the outstanding capital stock of Howell 
Chevrolet Co. One-third of the stock of that cor- 
poration was owned by Jackson Howell and the re- 
maining one-third was owned in part by J. A. K. 
Co. and in part by the Patricia May Kenyon Trust. 
By reason of his ownership of all of the stock in 
J. A. K. Co. and his position as trustee of the 
Patricia May Kenyon Trust the control of James 
A. Kenyon over the affairs of Howell Chevrolet 
Co. was equal to the control of petitioners and said 
Howell over the affairs of that corporation. 

Capitol Chevrolet Co., Mill-Valley Chevrolet Co. 
and Howell Chevrolet Co. were each engaged in the 
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business of operating a Chevrolet dealership under 
a separate agreement with Chevrolet Motor Divi- 
sion of General Motors Corporation. 

In the year 1948 Chevrolet Motor Division of 
General Motors Corporation adopted a new policy 
to the effect that no trust could own any stock in 
a dealership corporation and in that year demand 
was made upon each of the above named corpora- 
tions that the Patricia May Kenyon Trust be re- 
moved from the ownership of stock in each of the 
three corporations. 

The adoption of this new policy by Chevrolet 
Motor Division was brought to the attention of the 
three corporations by C. EF. Connell, the Regional 
Sales Manager of Chevrolet Motor Division having 
jurisdiction over the three corporations. Mr. Con- 
nell, acting in his official capacity as Regional Sales 
Manager, advised petitioner F. Norman Phelps, in 
his capacity as an officer of the three corporations, 
that the demand of Chevrolet Motor Division would 
have to be complied with and suggested that the 
removal of the trust from ownership of stock in the 
three corporations be accomplished in such a man- 
ner that the proportionate controls of petitioners 
and Kenyon in Capitol Chevrolet Co. and Mid- 
Valley Chevrolet Co. and the proportionate con- 
trols of petitioners, Kenyon and Howell in Howell 
Chevrolet Co. be not disturbed. 

On December 21, 1948, as the first step in com- 
pliance with Chevrolet Motor Division’s demand 
that the Patricia May Kenyon Trust be removed 
from ownership of stock in the three corporations 
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and in compliance with the suggestion of the Re- 
gional Manager that such removal be accomplished 
in such a manner as to leave the proportionate con- 
trol of James A. Kenyon in each of the three com- 
panies undisturbed, Capitol Chevrolet Co. and Mid- 
Valley Chevrolet Co. each purchased and redeemed 
130 of the shares owned by the Patricia May Ken- 
yon Trust and a like number of shares owned by pe- 
titioners, and Howell Chevrolet Co. redeemed 100 of 
the T'rust shares and a ike number of shares owned 
by petitioners and Jackson Howell. 

Capitol Chevrolet Co. paid petitioners the sum 
of $75,518.30 for the shares which were so pur- 
chased and redeemed by it, Mid-Valley Chevrolet 
Co. paid petitioners the sum of $74,340.50 for the 
shares which were so purchased and redeemed by 
it and Howell Chevrolet Co. paid petitioners the 
sum of $46,508.00 for the shares which were so 
purchased and redeemed by it. 

On their joint return for the year 1948 peti- 
tioners reported the amount so received by them 
from each of the three corporations as an amount | 
received upon the sale of shares in such corporation 
and paid tax thereon accordingly. 

The Commissioner of Internal Revenue deter- 
mined that the amount received by petitioners from 
each of the said three corporations constituted an 
ordinary dividend. 

JE. 

Petitioners, being aggrieved by the Findings of 
Fact and Conclusions of Law contained in the Find- 
ings and Opinion of the Court and by its Decision 
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entered pursuant thereto, desire to obtain a review 
thereof by the United States Court of Appeals for 
the Ninth Circuit. 
IV. 
Assignments of Error 

Petitioners assign as error the following acts and 
omissions of The Tax Court of the United States: 

1. The finding that the distributions made by the 
three corporations, Capito! Chevrolet Co., Mid-Val- 
ley Chevrolet Co. and Howell Chevrolet Co., to 
petitioners on December 21, 1948 were made at 
such time and in such manner as to be essentially 
equivalent to distributions of taxable dividends. 

2. The finding that there is a deficiency in peti- 
tioners’ Federal income taxes for the year 1948 in 
the amount of $107,926.06. 

3. The finding that the redemptions of the stock 
made by the three corporations, Capitol Chevrolet 
Co., Mid-Valley Chevrolet Co. and Howell Chev- 
rolet Co., on December 21, 1948 caused the capital 
of said corporations to fall below the standards set 
by Chevrolet Motor Division of General Motors 
Corporation. 

4. The failure to find that the redemption of 
petitioners’ stock in each of the three corporations, 
Capitol Chevrolet Co., Mid-Valley Chevrolet Co. 
and Howell Chevrolet Co., on December 21, 1948 
was not made at such a time or in such a manner 
as to be substantially equivalent to a _ taxable 
dividend. 

5. The failure to find that the amount received 
by petitioners from each of the three corporations, 
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Capitol Chevrolet Co., Mid-Valley Chevrolet Co. 
and Howell Chevrolet Co., in the year 1948 con- 
stituted an amount received in exchange for such 
corporations’ shares. 
/s/ W. P. THAYER, 
Counsel for Petitioners 
Duly Verified. 
[Endorsed]: T.C.U.S. Filed October 25, 1956. 


[Title of U. S. Court of Appeals and Cause. ] 


NOTICE OF FILING 


To John P. Barnes, Esq., Chief Counsel, Bureau 
of Internal Revenue, Washington, D. C. 

You are hereby notified that the petitioners on 
the 25th day of October 1956 filed -with the Clerk 
of The Tax Court of the United States at Washing- 
ton, D. C., a Petition for Review by the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit of the decision of The Tax Court of the United 
States heretofore rendered in the above entitled — 
cause. 

A copy of the Petition for Review and the As- 
signment of Error as filed is hereto attached and 
served upon you. 

Dated: October 25, 1956. 

DEMPSEY, THAYER, DEIBERT 
& KUMLER, 
By WELLMAN P. THAYER, 
Attorneys for the Petitioners 
Acknowledgment of Service attached. 
[Endorsed]: T.C.U.S. Filed October 31, 1956. 
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CERTIFICATE 


I, Howard P. Locke, Clerk of The Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 14, inclusive, constitute and 
are all of the original papers on file in my office 
as called for by the “Designation of Contents of 
Record on Review”, and the ‘‘Designation of Ad- 
ditional Portions of Record”, including exhibits 
1-A through 23-X attached to the stipulation of 
facts and exhibit 24 attached to the deposition of 
H. Norman Phelps, in the case before the Tax 
Court of the United States docketed at the above 
number and in which the petitioners in the Tax 
Court have initiated an appeal as above numbered 
and entitled, together with a true copy of the docket 
entries in said Tax Court case, as the same appear 
in the official docket book in my office. 


In testimony whereof, I hereunto set my hand 
and affix the seal of the Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 20th day of November, 1956. 


[Seal] /s/ HOWARD P. LOCKE, 
Clerk Tax Court of the United 
States 
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STIPULATION TO TAKE DEPOSITION 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto by their respective counsel 
of record that the testimony of F. Norman Phelps, 
a witness on the part of the petitioners, whose ad- 
dress is 66 Hampton Road, Piedmont, California, 
be taken at 9:00 a.m. o’clock on August 11, 1955 
at 1104 Pacific Mutual Building, 523 West 6th 
Street, Los Angeles 14, California, before Helen 
D. Wilson, a notary public in and for the County 
of Los Angeles, State of California, and that if 
said deposition is not completed on said day it will 
be continued from time to time thereafter until 
completed; that said deposition and testimony, when 
taken, may be read and used in evidence in said 
cause on any trial thereof or in any proceeding 
therein, subject to the same objections and excep- 
tions as if said witness were personally present, but 
without objection or exception to the time, place 
and manner of taking the same, or to the form of 
the questions, unless noted at the time. 


/s/ WELLMAN P. THAYER, 
Counsel for Petitioners, F. Norman Phelps, Alice 
Phelps and James A. Kenyon Trust, James A. 
Kenyon, Trustee. 


/s/ CAMERON B. ATKENS, 
Counsel for Petitioners, Jackson Howell and Vir- 
ginia Howell. 
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/s/ JOHN POTTS BARNES, REM 
Chief Counsel, Internal Revenue Service, Counsel 
for Respondent. 
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DEPOSITION OF F. NORMAN PHELPS 


Room 1104, Pacific Mutual Building, 523 West 
Sixth Street, Los Angeles 14, California, Thursday, 
August 11, 1955. 


Testimony for Petitioners 


The parties met, pursuant to Stipulation, at 9:00 
a.m. at the above time and place. 


Present: Wellman P. Thayer, Esq., of Dempsey, 
Thayer, Deibert & Kumler, 523 West Sixth Street, 
Los Angeles 14, California, for Petitioners F. Nor- 
man Phelps and Alice Phelps and the James A. 
Kenyon Trust. Cameron B. Aikens, Esq., of Getz, 
Aikens & Manning, 6435 Wilshire Bowevard, Los 
Angeles 48, California, for Petitioners Jackson 
Howell and Virginia Howell. Mark Townsend, Esq., 
(Hon. John Potts Barnes, Esq., Chief Counsel, In- 
ternal Revenue Service) 1135 Subway Terminal 
Building, Los Angeles, California, for the Com- 
missioner. [2*] 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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Proceedings 


F. NORMAN PHELPS 
called as a witness for and on behalf of the Peti- 
tioners, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Thayer): Wiaull you state your name, 


please ? A. F. Norman Phelps. 
Q. Are you one of the petitioners in this pro- 
ceeding ? A. IT @in. 


Q. What is your occupation? 

A. At the present time I am President of 
Capitol Chevrolet Co. in Sacramento. 

Q. What is Capitol Chevrolet Co.? What is its 
business ? 

A. It has a franchise from Chevrolet Motor 
Division to sell Chevrolet cars at retail. 

Q. What was your occupation during the year 
1948? 

A. I was President of Capitol Chevrolet Co. I 
was President of Mid-Valley Chevrolet Co., and 
Vice President of Howell Chevrolet Co. 

Q. Have you ever been employed by Chevrolet 
Motor Division of General Motors Coe 

A. Yes. [4] 

Q. During what period were you employed by 
Chevrolet Motor Division ? 

A. Since 1921 to 1946. 

Q. What were your duties during your period 
of employment? 

A. Retail salesman, used car manager for Chey- 
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(Deposition of F. Norman Phelps.) 

rolet Motor Division, Sales Manager, District Man- 
ager, Office Manager, car distributor, Assistant Zone 
Manager, City Sales Manager, Zone Manager, As- 
sistant Regional Manager, and Regional Manager of 
the Pacific Coast Region until 1946. 

Q. What area did the Pacific Coast Region 
cover ? 

A. The Pacific Coast Region covered the West 
Coast. It covers the State of Washington, the State 
of Oregon, the State of California, the State of 
Idaho, the State of Nevada, the State of Utah, part 
of Montana, part of Wyoming, and part of Arizona. 
That comprises the Pacific Coast Region. 

Q. What are the duties of a Regional Manager 
of Chevrolet Motor Division? 

A. The duties of Regional Manager of Chevrolet 
Motor Division are to carry out directives from 
the central office, hold meetings with zone man- 
agers, set policies, develop programs for the benefit 
of Chevrolet Motor Division and its dealer or- 
ganizations. 

Q. During the period in which you were Re- 
gional Manager for the Pacific Coast Region, what 
was the chain of command [5] within the Sales 
Department of Chevrolet Motor Division from the 
General Sales Manager to the dealer? 

A. The chain of command would be in Chevrolet 
Motor Division from the General Manager to the 
General Sales Manager, from the General Sales 
Manager to Assistant General Sales Manager in the 
Eastern half of the United States and the Western 
half of the United States. Then from the Assistant 
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(Deposition of F. Norman Phelps.) 
General Sales Manager to the Regional Managers 
in the nation. Does that answer your question? 

Q. During the period in which you were Re- 
gional Manager, did you ever have occasion to relay 
directives from the General Sales Manager to the 
various dealers? 

A. Many times. Yes, I did. 

Q. What procedure did you follow in relaying 
such directives? 

A. You usually would work through the Zone 
Manager. Sometimes you would handle the directive 
directly with the dealer, but in the majority of the 
instances it would be handled through the regular 
procedure which would be Zone Manager, Assistant 
Zone Manager, District Manager to dealers. 

Q. Do you remember whether in the year 1948 
that same procedure was in effect? 

A. It was. 

@. During the year 1948 within what Division 
was the dealership known as Capitol Chevrolet Co., 
within what [6] region? 

A. Pacific Coast Region. 

Q. And within what zone? 

A. It is Oakland Zone. 

Q. And within what region and zones were the 
Mid-Valley and Howell Chevrolet Co.? 

A. Mid-Valley and Howell were in the Pacific 
Coast Region and in an area known as the Los 
Angeles Zone. 

Q. The three, then, were within the Western 
Region? 

A. In the Pacific Coast Region. 
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Q. In 1948 who was in charge of the Pacific 
Coast Region? A. J. L. Connell. 

Q. During the year 1948 who was the Zone 
Manager of the Oakland Zone? 

A. A. W. Strang. 

@. During the year 1948, who was the Zone 
Manager of the Los Angeles Zone? 

A. Joe Steele. 

Q. Was Mr. Steele the Zone Manager during 
the entire year? 

A. No. Mr. Culbertson was the early part of the 
year, and Mr. Steele the latter part of the year. 

Q. Mr. Phelps, I show you a document entitled 
‘Direct Dealer Selling Agreement, Chevrolet Motor 
Division, General [7] Motors Corporation,’’ and 
will ask you if the signature of F. Norman Phelps 
appearing thereon is your own? A. It is. 

@. What is the nature of that document? 

A. Well, this is a selling agreement that is 
given to the dealer which enables him to handle 
the ensuing year. 

@. And the date of the document? 

A. Date November 1, 1948. 

Q@. And what period would that selling agree- 
ment cover? 

A. It would be from November 1 of 1948 to 
November 1, or a few days one way or the other, 
of 1949, because they are not always given at a 
certain date. 

Mr. Thayer: I now offer this document in evi- 
dence as Petitioners’ Exhibit No. 24. 

Mr. Townsend: May I ask a preliminary ques- 


58 FEF. Norman Phelps and Alice Phelps vs. 


(Deposition of F. Norman Phelps.) 
tion here? This was the contract that was in effect 
from the period 1948 to 1949? 

The Witness: That is right. 

Mr. Townsend: No objection. 

(The document above referred to was 
marked Petitioners’ Exhibit No. 24 for identi- 
fication and received in evidence.) 

[See pages 110-133. ] 

Q. (By My. Thayer): On or about November 
1, 1948, did you execute a similar agreement on 
behalf of Mid-Valley Chevrolet Co.? 

® I did. 

Q. On or about November 1, 1948 did you ex- 
ecute a similar document on behalf of Howell 
Chevrolet Co.? [8] A. I did. 

@. Were the documents which you executed on 
behalf of Mid-Valley Chevrolet Co. and Howell 
Chevrolet Co. identical in all respects with Peti- 
tioners’ Exhibit No. 24? A. They were. 

(. In all respects? 

A. In all respects with the exception of perhaps 
the documents were the same, but the signatures 
and maybe Paragraph 3 was different. 

Q. You say ‘‘maybe Paragraph 3.’ Would you 
look at Paragraph 3 and tell me whether that would 
have been changed in the other two? 

A. This is Capitol. That is of Norman Phelps 
and James A. Kenyon. In Howell it would be Jack- 
son Howell, F. Norman Phelps, James A. Kenyon. 
In Mid-Valley it would be F. Norman Phelps, 
James A. Kenyon and Joe Carpenter. 

Q. I hand you a photostatic copy of a letter 
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dated November 1, 1948 addressed to Capitol Chev- 

rolet Co. and signed by A. W. Strang, Zone Man- 

ager. I will ask you if that document was received 

by Capitol Chevrolet on or about the date it bears? 
ee it was. 

Q. And was that document related in any man- 
ner to Petitioners’ Exhibit No. 24, the Direct 
Dealer Selling Agreement? [9] 

A. It was part of it. 

Mr. Thayer: I now offer this in evidence as 
Petitioners’ Exhibit No. 25. 

Mr. Townsend: May I ask what is the purpose 
of the offering? 

Mr. Thayer: The two documents taken together 
and a third document, which will follow, constitute 
the total agreement between Chevrolet Motor 
Division and the dealer. 

Mr. Townsend: No objection. 

(The document above referred to was 
marked Petitioners’ Exhibit No. 25 for identi- 
fication and received in evidence.) 

[See page 133.] 

Q. (By Mr. Thayer): Referring to Petitioners’ 
Exhibit No. 25, Mr. Phelps, I call your attention 
to the first paragraph which states as follows: 
“Please take notice that the Capital Standard 
Agreement dated 8-15-47 heretofore executed by 
you shall continue in full force and effect and shall 
constitute a part of the new Chevrolet Selling 
Agreement entered into with you on that date pro- 
vided ” I hand you the photostatic copy of a 
document entitled General Motors Dealer’s Capital 
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Standard Program, Capital Standard Agreement 
with Capitol Chevrolet Co., and will ask you if this 
is the same Capital Standard Agreement dated 
August 15, 1947 which is referred to in Petitioners’ 
Exhibit 25? A. It is. 

Mr. Thayer: I now offer this in evidence as 
Petitioners’ Exhibit No. 26. [10] 


Mr. Townsend: No objection. 


(The document above referred to was 
marked Petitioners’ Exhibit No. 26 for identi- 
fication and was received in evidenee.) 


[See pages 136-141. | 


Q. (By Mr. Thayer): Do you know of your own 
knowledge whether or not, during the year 1948, 
Mid-Valley Chevrolet Co. and Howell Chevrolet 
Co. were parties to similar Capital Standard Agree- 
ments with Chevrolet Motor Divisions? 

A. They were. 

@. And were the printed portions of the Mid- 
Valley and Howell Capital Standard Agreements 
identical with the printed portions of Petitioners’ 
Exhibit 26? A. They were. 

Q@. I show you,a photostatic copy of a letter 
from Chevrolet Motor Division addressed to Capi- 
tol Chevrolet Co. dated November 1, 1948 signed 
by A. W. Strang, Zone Manager, and will ask you 
if Capitol Chevrolet Co. received that letter on or 
about the date it bears? 

A. I received this letter. 

Mr. Townsend: May I see that? | 

Mr. Thayer: That is the first of six letters. I | 
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offer this letter in evidence as Petitioners’ Exhibit 
27. 

Mr. Townsend: May I ask the purpose of this 
offer ? 

Mr. Thayer: The purpose of the offer is to [11] 
establish the reason for the action later taken dur- 
ing the year 1948 by Capitol Chevrolet Co. to re- 
move the Patricia May Kenyon Trust from owner- 
ship of stock in this corporation. 

Mr. Townsend: It is not offered to prove the 
facts contained in the letter, then? 

Mr. Thayer: It is not offered to prove any 
fact contained within the letter. 

Mr. Townsend: No objection. 

(The document above referred to was 
marked Petitioners’ Exhibit No. 27 for identi- 
fication and was received in evidence. ) 

[See page 143.] 

Q. (By Mr. Thayer): I show you another letter 
from Chevrolet Motor Division to Capitol Chevrolet 
Co. dated November 1, 1948 signed by A. W. Strang 
and will ask you if Capitol Chevrolet Co. received 
that letter on or about the date it bears? 

A eamlidid, 

Mr. Thayer: I offer this letter in evidence. 

Mr. Townsend: Not offered to prove the facts 
therein ? 

Mr. Thayer: It is Petitioners’ Exhibit No. 28. 

(The document above referred to was 
marked Petitioners’ Exhibit No. 28 for identi- 
fication and was received in evidence. ) 

[See page 144.] 
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Q. (By Mr. Thayer): I show you a photostatic 
copy of a letter from [12] Chevrolet Motor Division 
addressed to Mid-Valley Chevrolet Co. dated No- 
vember 1, 1948 signed by J. W. Steele, Zone Man- 
ager, and will ask you if Mid-Valley Chevrolet Co. 
received that letter on or about the date it bears? 

A. They did. 

Mr. Thayer: I offer this letter in evidence as 
Petitioners’ Exhibit No. 29. 

Mr. Townsend: That is the Trust? 

Mr. Thayer: That is the Trust, Mid-Valley. 

Mr. Townsend: Offered for the same purpose? 

Mr. Thayer: Yes. 


Mr. Townsend: - No objection. 


(The document above referred to was 
marked Petitioners’ Exhibit No. 29 for identi- 
fication and was received in evidence.) 


[See page 146. | 


Q. (By Mr. Thayer): I show you a letter from 
Chevrolet Motor Division addressed to Mid-Valley 
Chevrolet Co. dated November 1, 1948 and signed 
by J. W. Steele, Zone Manager, and will ask you 
if Mid-Valley Chevrolet Co. received this letter on 
or about the date it bears. | 

A. They did. 

Mr. Thayer: I offer this letter in evidence as 
Petitioners’ Exhibit No. 30. 

Mr. Townsend: For the same purpose? [13] 

Mr. Thayer: Same purpose. 

Mr. Townsend: No objection. 
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(The document above referred to was 
marked Petitioners’ Exhibit No. 30 for identi- 
fication and was received in evidence. ) 

[See page 148.] 


Q. (By Mr. Thayer): I show you a letter from 
Chevrolet Motor Division to Howell Chevrolet Co. 
dated November 1, 1948 signed by J. W. Steele, 
Zone Manager, and will ask you if that letter was 
received by Howell Chevrolet Co. on or about the 
date it bears? A. It was. 

Mr. Thayer: I offer this in evidence as Peti- 
tioners’ Exhibit 31. 

Mr. Townsend: Same purpose? 

Mr. Thayer: Same purpose. 

Mr. Townsend: No objection. 


(The document above referred to was 
marked Petitioners’ Exhibit No. 31 for identi- 
fication and was received in evidence. ) 


[See page 150.] 


Q. (By Mr. Thayer): I show you a letter from 
Chevrolet Motor Division addressed to Howell 
Chevrolet Co. dated November 1, 1948 and signed 
by J. W. Steele, Zone Manager, and will ask you 
if this letter was received by Howell Chevrolet Co. 
on or about the date it bears? [14] 

ee was, 

Mr. Thayer: I offer this letter in evidence as 
Petitioners’ Exhibit No. 32. 

Mr. Townsend: Same purpose? 

Mr. Thayer: Same purpose. 

Mr. Townsend: No objection. 
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(The document above referred to was 
marked Petitioners’ Exhibit No. 32 for identi- 
fication and was received in evidence.) 

[See page 152.] 

Q. (By Mr. Thayer): Mr. Phelps, referring to 
Petitioners’ Exhibits Nos. 27 through 32, both in- 
clusive, will you please relate the circumstances 
under which those letters were received by the three 
corporations named therein? 

A. Well, they were just—they were received 
saying that they wanted to get the Trust out. Then 
they wanted to get the holding company out. 

@. Were they received by the corporations con- 
currently with the delivery to the corporations of 
the new dealership agreements? 

A. No. As I remember, they talked to me about 
this before. 

Q. Well, referring to the letters themselves. In 
each of them the opening paragraph begins as fol- 
lows: “In delivering to you herewith new Chevrolet 
Selling Agreement to be [15] effective for the term 
commencing November 1, 1948,’’-—— 

A. What I mean to say is that when you sign 
the contract, they talk to you about certain things, 
so they talked to me about this and whether it came 
that day or the next day, I really don’t remember; 
but we got it at the time, but I knew about it at 
the time we signed the contract. Does that answer 
your question? 

Q. Well, I wish to find out whether or not these 
letters were delivered to the companies concur- 
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rently with the delivery of the selling agreements. 

A. Oh, yes. 

Q. Referring again to the first paragraph of 
each of these letters which states in full as follows 
in the case of Petitioners’ Exhibit No. 32, “In de- 
livering to you herewith new Chevrolet Selling 
Agreement to be effective for the term commencing 
November 1, 1948, we direct your attention to the 
fact that our action is not to be regarded as evi- 
dence of satisfaction on our part with the operation 
of your dealership as to financial set-up within the 
requirements of Paragraph 15 thereof. On the con- 
trary, your operation is unsatisfactory in that all 
or part of the ownership of the dealership is held 
in effect by a holding company.’’ 

I also call your attention to the first paragraph 
of Petitioners’ Exhibit No. 31 which is identical 
with the last quoted paragraph except for the final 
words in the sentence [16] referring to the fact 
that a part of the ownership of the dealership is 
held by a trust and will ask you if these letters 
constituted the first notice which these companies 
had had of dissatisfaction on the part of Chevrolet 
Motor Division of the operation of the companies 
because of the fact that a part of the stock of each 
of the companies was held by a Trust and by a 
holding company ? 

A. They were not the first. I had a call from Mr. 
Connell, Regional Manager of Chevrolet Motor 
Division. He asked me to come to his office, which 
I did, and he informed me of a new policy Chev- 
rolet Motor Division had in which they would not 
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allow any trust or any holding company to have 
any part of a Chevrolet franchise. He informed me 
at that time that steps should be taken by us to 
eliminate the Trust and the holding company. 

He further stated that we should leave the stock- 
holdings in exactly the same proportion as they 
were. I informed Mr. Connell that I had been with 
Chevrolet long enough to know that if they re- 
quested that we take the holding company and the 
Trust out of the Chevrolet dealerships that they 
meant it, and we would do so immediately. 

Q. Do you remember the approximate date of 
your first conversations with Mr. Connell on this 
subject ? 

A. I would say—no, I don’t. It was approxi- 
mately two months before we got the letter, I 
would say. [17] 

@. JI show you a photostatic copy of what pur- 
ports to be a carbon copy of a letter addressed to 
Mr. Gus Culbertson, Chevrolet Motor Division, Los 
Angeles, California, bearing a typed signature of F. 
Norman Phelps and will ask you where the carbon 
copy of this letter was found. 

A. This is in my file. 

Q. Do you reeall writing that letter? 

A. Yes, I do. 

Q. Did you mail that letter to Mr. Culbertson? 

A. Yes. It is the same type of letter that I sent 
to Mr. Strang. 

Q. I offer this letter in evidence as Petitioners’ 
Exhibit No. 33. 

Mr. Townsend: No objection. 
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(The document above referred to was 
marked Petitioners’ Exhibit No. 33 and re- 
ceived in evidence.) 

[See page 153. ] 

Mr. Thayer: I show you a photostatic copy of 
what purports to be a carbon copy of a letter ad- 
dressed to Mr. A. W. Strang, Chevrolet Motor 
Division, dated September 18, 1948 bearing the 
typed signature of F. Norman Phelps and will ask 
you where the carbon copy of that letter was found. 

The Witness: This is the same letter. It was 
found in my files. 

Q. (By Mr. Thayer): Do you recall writing this 
letter? [18] 2. JE lial 

@. And did you mail the letter to Mr. Strang ? 

Exel did. 

Mr. Thayer: I offer this letter in evidence as 
Petitioners’ Exhibit No. 34. 

Mr. Townsend: No objection. 

(The document above referred to was 
marked Petitioners’ Exhibit No. 34 and re- 
ceived in evidence.) 

[See page 154.] 

Q. (By Mr. Thayer): I show you a photostatic 
copy of what purports to be a carbon copy of a 
letter addressed to Mr. A. W. Strang dated October 
16, 1948 and bearing the typed signature of F. Nor- 
man Phelps and will ask you where the carbon copy 
of this letter was found. A. In my files. 

@. Do you recall writing the letter? 

2 «1 do. 

Q. And did you mail the letter? 
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A. I did. 

Mr. Thayer: I offer this letter in evidence as 
Petitioners’ Exhibit No. 35. 

Mr. Townsend: The purpose for offering these 
letters is not to prove the facts stated therein, but 
that My. Phelps mailed these letters? 

Mr. Thayer: That Mr. Phelps did take the ac- 
tion [19] indicated by these letters. 

Mr. Townsend: No objection. 

(The document referred to was marked Peti- 
tioners’ Exhibit No. 35 and received in evi- 
denee. ) 

[See page 155. | 

Q. (By Mr. Thayer): Referring to Petitioners’ 
Exhibits Nos. 33, 34, and 35, I will ask you if these 
letters were written by you as the result of your 
conversation with Mr. Connell? 

A. Mr. Connell. Also, Mr. Strang sent Mr. De- 
Long up to see me, and asked what we were going 
to do and how we were going to get the Trust and 
the holding company out. Note one of these letters 
refers to Mr. DeLong’s visit. 

Q. And did these letters reflect your intentions 
at the time? A. They did. 

Q. Following your conversation with Mr. Con- 
nell, what steps did you take to comply with the 
wishes expressed by him in that conversation? 

A. I got in touch with Mr. Kenyon who handled 
the financial end of owr business who was located 
here in Los Angeles. Then I got in touch with 
Mr. Dempsey who was our attorney. Does that 
answer your question ? 
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Q. Will you identify the Mr. Dempsey that you 
referred to, please? 

A. Mz. Dempsey was our attorney, the senior 
partner of [20] Dempsey, Thayer, Deibert & 
Kumler. 

Q. Mr. Thomas R. Dempsey? A. Yes. 


Q. In your discussions with Mr. Kenyon con- 
cerning the manner in which you could comply with 
General Motor’s wishes, as expressed by Mr. Con- 
nell, did you discuss various ways and means of 
complying with those wishes? 

A. I told Mr. Kenyon that Mr. Connell in- 
formed me as to what we had to do, and I told Mr. 
Kenyon I thought that he should get in touch with 
My. Tom Dempsey and work out some plan that 
we could comply with. There were many plans that 
Mr. Dempsey came up with, but finally the only 
plan that was feasible was the one that we adopted. 

Mr. Townsend: Respondent moves to strike the 
last part of that answer as a conclusion. 

Q. (By My. Thayer): In vour conversations with 
Mr. Kenyon, concerning the various methods by 
which General Motor’s wishes as presented by Mr. 
Connell could be complied with, did you and Mr. 
Kenyon discuss the possibility of Mr. Kenyon per- 
sonally purchasing all of the stock of the Trust 
and all of the stock of the holding company owned 
by the Trust and the holding company in each of 
these corporations ? 

A. I talked with Mr. Dempsey on that 


Mr. Townsend: Respondent objects. I believe 
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the [21] witness is about to go into hearsay testi- 
mony, and I object for that reason. 

Mr. Thayer: Will you repeat the question? 

(The question was read by the reporter.) 

Mr. Townsend: Same objection. 

Q. (By Mr. Thayer): Wiull you answer the ques- 
tion ? A. Yes. 

@. Your answer is yes? 

A. Yes, we discussed it, but nothing was 
formulated as far as we were concerned. That was 
all handled with the attorney. We discussed many 
plans as to how we could comply and what we 
would have to do to comply. 

Q. Do you know of your own knowledge whether 
or not in the fall of 1948 Mr. Kenyon had sufficient 
funds to purchase all of the stock of the three cor- 
porations which were owned by his Trust and by 
the Patricia May Kenyon Trust and by his holding 
company ? 

Mr. Townsend: Respondent objects to the form 
of the question. That is leading. 

The Witness: J know he didn’t have the money. 
That was one of the things that we discussed over 
a period of many times and things he discussed with 
Mr. Dempsey. That was one of the reasons why. we 
were so worried about the thing, because we couldn’t 
comply with it immediately; with what Chevrolet 
[22] Motor Company wanted, because Mr. Kenyon 
didn’t have the money to do it. 

Q. (By Mr. Thayer): Is Mr. Thomas R. Demp- 
sey still alive? 

A. No. He died some time ago. 
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Q. Was a plan finally adopted by the three cor- 
porations to accomplish the removal of the Patri- 
cia May Kenyon Trust from the ownership of the 
stock in those corporations? A. It was. 

@. Were you aware of the nature of this plan 
before its adoption? A. I was. 

Q. How did you learn of the details of the plan? 

A. When Mr. Dempsey sent me the Minutes and 
also talked to me on the telephone. 

Q. Do you know of your own knowledge who 
devised the plan which was finally adopted? 

A. Mr. Dempsey. 

Q. Was this plan at any time presented to you 
in writing other than in the Minutes of the pro- 
posed meetings of the Boards of Directors of the 
three corporations? See liawas not. 

@. Did the plan which was adopted by the 
Boards of Directors of the three corporations on 
December 21, 1948 result in all of the stock owned 

*by the Trust being redeemed by [23] each of the 
three corporations ? 

A. Practically all. There was some small amount 
that was not redeemed. There was some difficulty 
that the attorney and Kenyon had but which did 
practically what Chevrolet Motor Company re- 
quested. 

Q. Do you know what steps were proposed to be 
taken to eliminate the ownership by the ‘Trust of 
the shares which were not redeemed by the cor- 
porations? me Noy l doit. 

Q. My Phelps, do you know why the corpora- 
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tions did not redeem all of the stock owned by the 
Trust ? 

Mr. Townsend: Respondent objects. The proper 
foundation has not been laid for that question. I 
believe it may well call for hearsay testimony. 

Q. (By Mr. Thayer): You have testified that 
you were President of Capitol Chevrolet Co., Pres- 
ident of Mid-Valley Chevrolet Co. and Vice Pres- 
ident of Howell Chevrolet Co., I believe? 

A. That is right. 

@. Were you familiar with the financial status 
of each of those companies ? A. I was. 

Q. In December of 1948? A. I was. 

Q. Do you know of your own knowledge whether 
these [24] three corporations were. capable of re- 
deeming all of the shares of stock owned by the 
Trust in each of the three corporations? 

A. Would you repeat that again? 

Q. Do you know of your own knowledge whether 
each of these corporations was financially capable 
of redeeming all of the stock of the Trust owned 
by the Trust in each of the three corporations? 

A. JI would have to look at the financial state- 
ments. I can’t tell you that unless I see it. 

Mr. Townsend: I may say that I think the rec- 
ord might speak for itself on that in that we have 
the corporate returns showing the surplus on those 
various dates, and we also have stipulated the 
number of shares held by the Trust, the amounts 
that were distributed to all the people in this re- 
demption. 

Mr. Aikens: On behalf of Howell Chevrolet I 


» 
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object to statements made by counsel for the reason 
he is only taking into consideration only some of 
the factors that had to be considered by the share- 
holders and the corporate counsel in determining 
the course that was followed, and I particularly 
refer to the capital requirements established by 
the Chevrolet Motor Division. 

Q. (By Mr. Thayer): I show you the balance 
sheet which is a part of [25] the corporate income 
tax return of Capitol Chevrolet Co. for the year 
1948 and will ask you if that balance sheet reflects 
all of the matters which would have been reflected 
on the General Motor’s-type balance sheet for the 
month of December, 1948 ? 

A. May I ask a question? 

Q. Yes. 

A. On line 17, earned surplus, is this the same 
surplus as we have in the General Motors? Does 
this include everything? I have never seen this be- 
fore. Does this include everything that we have on 
ours in our financial statements ? 

Q@. <As far as the surplus itself is concerned? 

A. Yes. 

Q. That reflects all of the information which is 
reflected on the General Motors form? 

A. To the best of my knowledge, yes. 

Q. Mr. Phelps, you have testified that the cor- 
porations did not redeem all of the stock owned by 
the Trust. You have also testified that Mr. Connell 
told you that General Motors required that the 
Trust be removed completely from these corpora- 
tions. Did not your failure to redeem all of the 
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Trust stock constitute a violation of the require- 
ments set forth by Mr. Connell‘and by the letters 
which are in evidence as Petitioners’ Exhibits 27 
through 32, both inclusive? | 

A. I don’t think so. I think that we showed 
good [26] faith, and we tried to take out the Trust 
and the holding company and do everything that 
Chevrolet wanted, but there was just a small amount 
that I knew nothing about which was between Mr. 
Kenyon and Mr. Dempsey that they would take 
it out as soon as they possibly could; but we did 
everything Chevrolet asked us to do as far as we 
could, I understand. 

Q. Did not the failure of the three companies 
to remove the holding company from ownership in 
their stock constitute a violation of the require- 
ments of Chevrolet? 

A. No. There was some new law coming out that 
Mr. Dempsey talked about and that they were wait- 
ing on, and I talked to Mr. Connell and asked him 
whether or not it would be satisfactory if we could 
wait until this thing would happen, because it 
would cost an awtul lot of money to do the things 
that they required at the present time; and I asked 
for an extension, and I also wrote a letter on that. 

Q@. At any time during the period which you 
were the Regional Manager of Chevrolet Motor 
Division for the Pacific Coast Region, did you ever 
have occasion to make a request or a suggestion to 
a dealer under you concerning the operation of his 
dealership ? A. Many times. 

Q. Based upon your experience as an employee 
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of Chevrolet Motor Division, particularly upon 
your experience during the time in which you were 
the Regional Manager for [27] the Pacific Coast 
Region, did you have a belief on November 1, 1948, 
as to the consequences to the three dealerships, 
Capitol Chevrolet Co., Mid-Valley Chevrolet Co., 
and Howell Chevrolet Co., of their failure to com- 
ply with the request that the Trust and the holding 
company be removed from ownership of the stock 
in those corporations? 

A. Do you want my experience as Regional 
Manager or as a dealer? You tell me which one you 
want, and I will be very happy—— 

Mr. Townsend: Respondent objects to that ques- 
tion as calling for a conclusion and ealling for the 
opinion of the witness based on a hypothetical ques- 
tion which he is not qualified to answer. 

The Witness: I am qualified to answer that one; 
if I have ever been qualified, I am qualified to an- 
swer that one. I know this: That any time that 
Chevrolet Motor Division requested a dealer to do 
anything, they had better do it or they will not 
have a new franchise, regardless of anybody else, 
the Government or anybody else, I know that and 
that is the only reason we did it. 

Q. (By Mr. Thayer): Based upon your experi- 
ence as an employee of the Chevrolet Motor Divi- 
sion, particularly your experience as Regional Man- 
ager of the Pacific Coast Region, did you have a 
belief in 1948 as to the consequences to the three 
[28] dealerships, Capitol Chevrolet Co., Mid-Valley 
Chevrolet Co., and Howell Chevrolet Co., of their 
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failure to comply with the suggestion of Mr. J. L. 
Connell that the Trust and holding company be 
removed from ownership of stock in such dealer- 
ships in such a manner as not to disturb the then 
existing proportionate control of yourself and Mr. 
Kenyon in those corporations ? 

Mr. Townsend: Would you just answer that yes 
or no, Mr. Phelps? 

The Witness: Yes, I did. 

Q. (By Mr. Thayer): What was your belief? 

Mr. Townsend: Respondent objects to the ques- 
tion as calling for a conclusion. Further, it is a 
hypothetical question which assumes facts that are 
not in the record, facts which are disputed, and 
facts which are yet to be proved. 

It has been called to respondent’s attention that 
Mr. Phelps testified that Mr. Connell told him that 
the proportionate ownership should remain the 
same. If respondent did not object to that testi- 
mony, he does so now on the basis that it is hear- — 
say testimony. 

The Witness: My belief was that over a period 
of years that when Chevrolet makes a suggestion 
that you comply with that suggestion, and I as- 
sumed that Mr. Connell wanted to leave every- 
thing exactly the same as it was, because we were 
going along pretty well on an equal basis, Mz. I<en- 
yon and myself particularly; and as far as any 
dealer doing other than what Chevrolet wants them 
to do, they just don’t do it. 

Q. (By Mr. Thayer): What was your belief as 


Commissioner of Internal Revenue 17 


(Deposition of F. Norman Phelps.) 
to the effect upon the dealerships of their failure 
to comply with these suggestions? 

A. It was my firm belief that unless we com- 
plied with Chevrolet’s demands and requests that 
either our franchise would not be renewed next 
year or our franchise would have been cancelled, 
because we were going against a direct policy of 
theirs. That is the only reason we did it. 

Q. Did you have that belief in 1948? 

A. Yes. 

@. In December, 1948, did you have any need 
for the money which you received from Capitol 
Chevrolet Co., Mid-Valley Chevrolet Co., and 
Howell Chevrolet Co. upon the redemption by those 
companies of a portion of your stock? 

A. Did I have any need for it? No particular 
need, no. 

Q. Do you know of your own knowledge whether 
or not Mrs. Phelps had any need for the money 
received by her? A. She did not. 

Q. In your discussions with Mr. Dempsey con- 
cerning the plan to remove the Trust and the hold- 
ing company from the dealerships, did you ever 
request that the plan be so drawn [80] that you 
would receive any cash or property out of the cor- 
porations or any of them? 

A. I did not. 

Q. Did you at any time suggest to Mr. Dempsey 
that it would be a desirable feature of any plan 
which might be devised by him that you and Mrs. 
Phelps, or either of you, receive any cash or prop- 
erty from any of the corporations? 
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A. I did not. 

Q. I show you a photostatic copy of an agree- 
ment dated December 21, 1948 between EF’. Norman 
Phelps, Alice Phelps, James A. Kenyon, Jackson 
Howell, and James A. Kenyon, Trustees of the 
Patricia May Kenyon Trust, and will ask you if 
it is your signature which appears thereon? 

Ay tes: 

Q. I offer this in evidence as Petitioners’ Ex- 
hibit No. 36. 


Mr. Townsend: No objection. 


(The document referred to was marked Peti- 
tioners’ Exhibit No. 36 and received in evi- 
dence. ) 

[See page 157. ] 

Q. (By Mr. Thayer): Referring to Petitioners’ 
Exhibit 36, Mr. Phelps, which is the agreement con- 
cerning the purchase by James A. Kenyon of the 
remaining Trust shares in Howell Chevrolet Com- 
pany, I will ask you whether or not on or about 
the 21st day of December, 1948 similar agreements 
were entered into [31] concerning the purchase by 
Mr. Kenyon of the remaining Trust stock in Mid- 
Valley Chevrolet Co. and Capitol Chevrolet Co. 

A. They were. 

Q. (By Mr. Aikens): Are you a university gra- 
duate, Mr. Phelps? A. Lyanmaz 

Q. When did you graduate from the university, 
or what university ? 

A. University of Michigan in 1920. 

Q. And when did you first commence your em- 
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ployment with the Chevrolet Motor Division, or 
whatever that corporation was then known as? 

A. It was Chevrolet Motor Division in 1921. 

@. And since 1921 until to date, as I under- 
stand your testimony, you have consistently worked 
for the Chevrolet Motor Division or Chevrolet 
dealers or as a dealer? 

A. That is right. 

Q@. Were you ever at any time offered any posi- 
tion with the Chevrolet Motor Division superior 
to that of the Regional Manager? 

A. I was many times. 

@. And what position, or positions, have you 
been offered by Chevrolet? 

A. Assistant General Sales Manager for the 
Western [32] half of the United States. 

@. And when were you first offered that posi- 
tion, approximately ? A. 1943. 

Q. Subsequent offers were made to you of the 
same position after that by Chevrolet? 

A. They were. 

Q. I eall your attention to Petitioners’ Exhibit 
No. 31 which purports to be a letter written on the 
letterhead of Chevrolet Motor Division dated No- 
vember 1, 1948 addressed to Howell Chevrolet pur- 
porting to have been signed by a J. W. Steele, Zone 
Manager, and call your attention particularly to the 
lower left-hand corner thereof and the words, “The 
foregoing is hereby agreed to and accepted this Ist 
day of Novemher, 1948, Howell Chevrolet, By 
Is that your signature? Ait As 

Q@. Were you requested or were you not re- 
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quested by Chevrolet Motor Division to sign that 
letter agreement consisting of Petitioners’ Exhibit 
31? A. I was. 


@. I call your attention to Petitioners’ Exhibit 
32, likewise calling your attention to the lower left- 
hand corner of that exhibit and to the same words 
referred to that I have mentioned as being con- 
tained in Exhibit 31 and ask you whether or not the 
Chevrolet Motor Division or some representative 
of [33] that Division asked that you sign that 
letter agreement on behalf of Howell Chevrolet 
Co.? A. Yes. 


Q. I show you now what purports to be a photo- 
static copy of the Minutes of the Meeting of the 
Board of Directors of Howell Chevrolet held De- 
cember 21, 1948 and identified here as Joint Ex- 
hibit 7-G, and I would like, Mr. Phelps, for you to 
look at that and read it. 


(The Minutes were read by the witness.) 


The Witness: Yes, I remember this. 

Q. (By Myr. Aikens): Do those Minutes fairly 
reflect the facts as you understood them to be re- 
specting Howell Chevrolet at the time of the meet- 
ing of December 21, 1948? 

A. That was the meeting at which Mr. Dempsey 
and Mr. Kenyon got together on the method that 
could be devised so that we could comply with 
Chevrolet Motor’s request. 

Q. You were the President of the corporation at 
that time, were you? A. Vice-President. 

Q. Do the facts as therein related fairly reflect 
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the facts as you knew them at that time respecting 
Howell Chevrolet Co.? 

A. As I knew them, yes. 

Q. Where was that meeting held? [34] 

A. AsT recall, I think it was held in Mr. Demp- 
sey’s office, right in this office. 

Q@. Was Mr. Howell personally present at that 
time ? A. No, he was not present. 

@. Was he consulted respecting the action that 
was taken at that meeting prior to the mecting? 

A. I don’t know. He might have been. 

@. Do you have any recollection of whether you 
ever told Mr. Howell of the action that was to be 
taken at the December 21, 1948 meeting of the 
Board of Directors of Howell Chevrolet Co.? 

A. TI don’t remember whether I did or not. It 
woudn’t have made any difference, hecause we had 
to do it anyway. 

Q. I take it that Mr. Kenyon and you con- 
trolled the Board, and you felt it was immaterial 
one way or the other whether you consulted Mr. 
Howell before the action was taken? 

Peoria Vercidn t contro! it atvall. We 
each owned one-third of it. It was just a case of 
something we had to do for Chevrolet Motor 
Division. The only reason Mr. Kenyon knew about 
it was beeause he handled that with Mr. Dempsey, 
and he was down here handling the financial end 
of the business. 

Q. During your long experiences with the Chev- 
rolet Motor Division, either as you worked up the 
ladder of success with Chevrolet Motor Division 
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or as an employee of a [85] Chevrolet dealership 
or subsequently as a Chevrolet dealer, have you 
ever known, of your own knowledge, of any dealer 
selling agreements having been cancelled or not 
renewed for the failure on the part of a Chevrolet 
dealer to comply with a suggestion or a request 
made to that dealer by the Chevrolet Motor 
Division ? 

A. Yes, but I would like to say that there are 
very few dealers that want to argue to Chevrolet 
Motor Division. If Chevrolet Motor Division asks 
them to do certain things, they usually do them, 
Mr. Aikens. 


Q. If they do not do them, what happens? 


A. Well, something happens, and there are very 
few of them that want to take that chance. In 
other words, on your Capital Standard Agreement, 
you have to have so much money in there, and it 
says in the Capital Standard Agreement that un- 
less you keep that amount there, you are subject | 
to cancellation for cause and no one wants to fight 
the General Motors Corporation. Does that answer 
your question ? 


Q. Thank you. Based upon your long experience 
with the Chevrolet Motor Division and particularly 
your interest in Howell Chevrolet and generally to 
the other corporations, did you, after receipt of 
letters delivered to you addressed to Howell Chev- 
rolet in particular and, as I understand it, the two 
other corporations, Mid-Valley and Capitol, set any 
time within which the Trusts were to be extin- 
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guished or [36] retired from the dealership as well 
as the holding company ? 

A. Did we set any time? Is that your question ? 

Q. After a time was set within which they were 
to be done, and I refer you again to Petitioners’ 
Exhibits 31 and 32 each addressed to Howell Chey- 
rolet Co., and I call your attention particularly to 
Paragraphs 1 through 3 thereof, did you feel that 
there was a necessity to comply with the terms of 
this letter agreement ? A. I certainly did. 

Q. And I refer now to the two letters addressed 
to Howell Chevrolet, Petitioners’ Exhibits 31 and 
out A. Yes. 

Q. With respect to the similar letters almost 
identically worded that were received by Mid- 
Valley Chevrolet and Capitol Chevrolet, did you 
feel likewise that there was a necessity that the 
terms of that agreement be complied with? 

A. I certainly did. 

Q. You have referred previously to one or more 
conversations with Mr. Connell, then Regional Man- 
ager, respecting the desire of Chevrolet to have 
the holding company and the Trust withdrawn 
from any participation in these three corporations 
and the balance of control with respect to you and 
Mr. Kenyon in some of those dealerships and you 
and Mr. Kenyon and Howell Chevrolet Co., and 
having had that conversation with Mr. Connell, 
did you feel that it was necessary [37] that his sug- 
gestions be followed ? A. I certainly did. 

Q. Was it his suggestion that the balance of 
power, and I use that broadly speaking, remain the 
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same throughout the three dealerships as they pre- 
viously existed ? 

Mr. Townsend: Respondent objects to the ques- 
tion as calling for hearsay. 

Mr. Aikens: I will withdraw the question and 
reword it. 

Q@. (By Mr. Aikens): Did anyone from the 
Chevrolet Motor Division suggest that the balance 
of power remain the same after the retirement of 
the holding company and the Trust company ? 

Mr. Townsend: Same objection. 

The Witness: Mr. Connell, in stating that the 
Chevrolet Motor Division would not allow a hold- 
ing company or a Trust to have any part of a 
Chevrolet franchise, also said that when we made 
that change he would suggest that there would be 
no change in the proportionate amounts of stock 
held by each person. 

Q. (By Mr. Aikens): Based upon your long 
experience associated with, and indeed executive 
of, Chevrolet Motor Division, what is the word “sug- 
gested” by Chevrolet synonymous with insofar as 
a dealer is concerned? [38] 

A. Things of importance, any suggestions com- 
plied with as far as the dealer is concerned. 

@. Can you, based upon extensive experience, 
give me any synonyms that you think mean the 
same thing from your experience with the word 
“suggestion” or “request’’ as it relates to a request 
or a suggestion from the Chevrolet Motor Division 
to a dealer? 

A. I don’t know about a synonym, but it is hard 
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to explain. If Chevrolet Motor Division suggests 
that you do something, the dealer assumes that they 
want it done, and they do it. They just do not want 
to take any chances. That’s the whole thing. I don’t 
think it is a command or anything of the kind, but 
the dealer takes it as such. 

Q. Did you feel, and I refer now to the time 
or the interim from the time Mr. Connell first 
talked to you about that matter up to and through 
the time that the actions were taken by the various 
Boards of Directors of Howell Chevrolet, Mid- 
Valley Chevrolet, and Capitol Chevrolet, all ap- 
proximately on December 21, 1948, that if you failed 
or refused to comply with the suggestion that the 
interest of the Trust be extinguished, that the sell- 
ing agreements were in jeopardy? 

A. We weren’t certain, but we didn’t feel we 
should take any chances. 

Q. Did you feel that the selling agreements were 
in jeopardy if you flatly refused? [39] 

A. I personally did. 

Q. Or failed to comply with the suggestion? 

A. Yes. 

Q. Did you feel that the selling agreements were 
in jeopardy if you failed or refused flatly to main- 
tain the balance of control that Mr. Connell had 
suggested ? 

A. I felt that it was just as important, because 
it was all said in the same breath that they would 
not allow this and in taking out the Trust and in 
taking out the holding company that you leave the 
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proportionate shares the same. I took it as one 
package. 

@. Based upon your extensive experience, and 
I ask now for an expert opinion, do you feel that 
Jackson Howell alone could have maintained that 
franchise if you and Mr. Kenyon had decided to 
get out and leave Jackson Howell alone in there 
at that time in 1948? A. No. 

@. Did you ever personally discuss with Mr. 
Kenyon his buying all of the interest of the Trust 
and J. A. K. Co. from the various dealerships ? 

‘A. We might have discussed it, but not seri- 
ously. He handled that with Mr. Dempsey, our at- 
torney. 

@. Were you or were you not intimately fa- 
miliar with Mr. Kenyon’s financial circumstances at 
that time? 

A. I would say I knew quite a bit about them, 
yes. [40] 

Q. At that time you were in a position pretty 
well to ascertain his net worth? 

A. I would say so. 

@. And the liquidity of his assets? 

A. I don’t know about the liquidity of his as- 
sets, no, not all of them, because I didn’t know 
what they were. 

Q@. When this problem of balance of control 
and the extinguishments of the Trust and the ex- 
tinguishment of the holding company’s interest in 
the various dealerships was raised, did you at any 
time ever ask Mr. Kenyon to step up and buy out 
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the Trust or buy out the holding company so that 
he individually could hold it all? 

A. Idid not. The only thing I told him was what 
Chevrolet Motor Division told me. 

Q. While you have been a Chevrolet dealer, Mr. 
Phelps, if the Regional Manager were to tell you 
that he suggested that you avoid wearing red ties, 
would you be inclined to wear red ties? 

A. I don’t think the Regional Manager would 
say that in the first place. 

Q. Assume that the Regional Manager told you 
that he did not like to have his dealers wear red 
ties, would you be inclined to wear red ties in his 
presence ? "A. Yes, I think I would. 

Q. Were you or were you not at any time ad- 
vised by Mr. [41] Thomas R. Dempsey, now de- 
ceased, that the monies received on the contracts of 
these various corporations would be handled by you 
or received by you and given long-term capital 
gain treatment? 

A. They certainly were. 

Q. What did Mr. Dempsey say in that connec- 
tion to you? 

Mr. Townsend: Respondent objects to the ques- 
tion as calling for hearsay. 

Mr. Aikens: Withdrawn. Mr. Phelps, I have 
withdrawn the last question. However, if you have 
anything to say in response to it, would you say it 
now ? 

The Witness: I don’t know whether it has any 
bearing, but I didn’t want to do it on that basis, 
because I was worried about the Capital Standard 
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Agreements. I remember talking to Mr. Dempsey 
about how much it was going to cost, and he said 
I could take it on a long-term capital gain, and 
he said he had found out, and in two days’ time 
he called me in Sacramento, and told me that it was 
perfectly satisfactory to do it, because it could be 
done on a long-term capital gains basis and it 
would be 25 per cent instead of ordinary income; 
because at that time we were making quite a lot of 
money and I didn’t want the thing done that way; 
and that is the way he said. That is the only way 
he could do it to comply with Chevrolet’s request. 
Q. Did you and Mr. Howell ever at any time 
from the [42] commencement of Howell Chevrolet 
and until December 21, 1948, have any conversations 
relating to the fact, if it be a fact, that he pre- 
ferred to own more of the company? 


A. Who? 
@. That Mr. Howell would prefer to own more 
of the company. A. No. 


Q. Did he, during that period of time, at any 
time indicate to you that the third, third, and third 
was an unsatisfactory arrangement as far as he was 
concerned ? A. Not that I recall. 

Mr. Thayer: Just one question to clear up the 
record. A few moments ago I asked you the follow- 
ing question, ‘‘ Based wpon your experience as an 
employee of Chevrolet Motor Division, particularly 
upon your experience during the time in which you 
were the Regional Manager, did you have a belief on 
November 1, 1948 as to the consequences to the 
three dealerships, Capitol Chevrolet Co., Mid-Val- 
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ley Chevrolet Co., and Howell Chevrolet Co., of 
their failure to comply with the request that the 
Trust and the holding company be removed from 
ownership of the stock in those corporations ? 

Following the asking of that question, Mr. Town- 
send interposed an objection, and following his ob- 
jection and without directly answering the ques- 
tion, you stated, ‘‘I know this: That at any time 
that Chevrolet Motor Division [43] requested a 
dealer to do anything, they had better do it or they 
will not have a new franchise, regardless of any- 
body else, the Government or anybody else, I know 
that, and that is the only reason we did it.” 

Was the answer which I have just quoted a state- 
ment of your belief as to the effect upon the cor- 
poration of your failure to comply? 

The Witness: It was. 

Mr. Aikens: JI have, I think, two more ques- 
tions, if I may. 

Q. (By Mr. Aikens): You have related your 
background, Mr. Phelps, mdicating virtually your 
mature life you have been in the automobile busi- 
ness associated directly or indirectly with Chev- 
rolet ? A. That’s right. 

Q. Could you tell us if you know the hack- 
ground, briefly, of Mr. Kenyon as it relates to his 
association, directly or indirectly, with Chevrolet? 

A. Practically the same as mine. 

Q. And with respect to Jackson Howell, could 
you tell us just generally and very briefly re- 
specting his experience with Chevrolet? 

A. It was with the corporation. The only ditfer- 
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ence between his and Mr. Kenyon’s and, my own 
was that he was with [44] General Motors Accept- 
ance Corporation for a good number of years and 
eame with Chevrolet Motor Division in 1933. 

Q@. Assuming that upon your failure and refusal 
to comply with Chevrolet’s request respecting any 
one or all three of these dealerships, and a term- 
ination had resulted, could you tell us, based upon 
your extensive experience with Chevrolet, would any 
other Chevrolet dealership franchise have been 
available to you or offered to you or the corpora- 
tions ? 

A. They would not, or any other General Motors 
franchise would not have been offered to us. 

Q. Did you know of any other automotive fran- 
ehises that were available to you, and when I say 
“vou”? I mean these three corporations, in 1948 or 
1949 had the unfortunate event of termination by 
Chevrolet occurred ? 

A. Did I know of any? No. 

(). I have no further questions. 


Cross Examination 

Q. (By Mr. Townsend): At the time of the stock 
reduction in 1948, Mr. Phelps, was it your inten- 
tion that the business continue as it did before, the 
business of the three corporations continue as it 
did before? A. Yes. 

Q. Did the corporations contract any of their 
business [45] or curtail any of their operations 
after this redemption ? A. Not that I recall. 

@. The resolutions providing for the redemp- 
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tion, specifically Exhibits 5-E, 6-F, and 7-G, at- 
tached to Stipulation of Facts, state that the re- 
demption will reduce the corporations’ working 
capital below their minimum requirements and 
therefore authorize the officers to borrow on behalf 
of the corporations. What do you mean by minimum 
requirements ? 

A. The minimum requirements as set up by 
Chevrolet Motor Division. 

Q. And that is with respect to working capital ? 

A. Working capital. 

Q. Did the officers actually borrow money on 
behalf of the corporation in accordance with this 
authority ? 

A. I don’t recall. I think we did at times. 

Q. In your direct testimony, Mr. Phelps, you 
stated that Joe Carpenter was one of the named 
parties in the contract between General Motors and 
Capitol, which is similar to Exhibit 24 between 
General Motors and Mid-Valley. I beg your pardon. 
He was one of the named parties in Paragraph 3 
of the contract between General Motors and Mid- 
Valley. 

A. JI might have said he was. Joe Carpenter was 
the operator in Mid-Valley. I was certain that he 
was on Paragraph 3. However, all we have to do is 
look at it and we can [46] tell whether he is or not. 

Q. Mr. Carpenter owned stock for a while in 
Capitol, but his stock was reassigned, was it not? 

A. You mean his stock in Mid-Valley? 

Q. Yes, I beg your pardon. 

A. I really don’t recall. 
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Q. You don’t recall anything about Carpenter’s 
stock? 

A. No, I don’t recall what the particulars of it 
were. 

Q. Well, any of the background or anything 
about his having some and then not having some? 

A. I don’t recall it. 

Q. Now, you also stated on your direct testi- 
mony, I believe, that when the plan was formulated 
by Mr. Dempsey, it was sent to vou along with the 
copy of the Minutes, is that correct? 

A. That is correct. The plan was in the Minutes. 

Q. The plan was in the Minutes. In other words, 
you got a copy of the Minutes before your corporate 
meetings were actually held? 

A. No. We didn’t. We did have a meeting, and 
we did decide, and it was there, the record of it as 
to what we were going to do and how it could be 
done for the best of everyone in complying with 
Chevrolet Motor Company's request. Does that an- 
swer your question? 

Q. The Minutes I refer to, Ma. Phelps, adopt 
the plan [47] which you eventually followed 
through. The letters refer to a fact that a plan had 
been informally agreed upon, which I assume was 
at @ prior date. 

A. I think that is the one we talked about to 
Mr. Dempsey on the telephone. 

Q. But at this particular meeting you adopted 
the plan itself, as formulated by Mr. Dempsey? 

A. Whatas might: 
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Q. And these Minutes were also, I believe you 
stated, prepared when the plan was formulated ? 
That is what I am having a little difficulty fol- 
lowing. 

A. We had a meeting here, and we talked about 
the different plans. They finally decided on one 
plan. Then we came down here, and we had the 
meeting and adopted that plan as the one that 
would be feasible to comply with Chevrolet Motor 
Company’s request. 

@. And were the three corporation meetings 
held at the same time? A. Yes. 

Q. And they were held in Mr. Dempsey’s office ? 

A. Yes, right 1n this office. 

Q. Were these Minutes typed up prior to the 
meeting or after the meeting? 

A. After the meeting. 

Q. They were typed up here in Mr. Dempsey’s 
office? [48] 

A. I don’t know about that, where they were 
typed up, but I imagine so. 

Q. You also spoke about a delay in eliminat- 
ing the holding company, the J. A. K. Company, 
and the reason was that a new law was coming 
out. Was the law you were speaking about the in- 
come tax revisions which were then planned? 

A. I really don’t know anything about the law. 
The only thing that I told Chevrolet Motors Divi- 
sion was that we couldn’t comply with that request, 
and I asked for six months’ time to do something 
about it, because my attorney, Mr. Dempsey, said 
there was some new law that was going to come 
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out. We could comply with their request and it 
wouldn’t cost quite as much money as if we did it 
right now. 

Q. Money in what way? 

A. Taxes or something. 

Q. Directing your attention to Exhibit 35, Mr. 
Phelps, which is a letter sent by you to Mr. Strang 
and dated October 16, 1948, and particularly the 
third paragraph thereof which reads as follows: 
“As you know, the J. A. K. Co., which is a Nevada 
corporation, owned by James A. Kenyon, now owns 
30 per cent of the stock in Capitol Chevrolet Co., 
30 per cent in Mid-Valley Chevrolet, and 20 per 
cent in Howell Chevrolet. Our attorney advises that 
if this J. A. K. Co. were to be liquidated at the 
present time, the tax situation is such that Mr. 
Kenyon and I would be subject to approximately 
[49] ninety thousand dollars taxes.” 

In Paragraph 4, ‘‘It would seem that if it is 
possible for you to permit us to postpone the 
change until the Revenue Act of 1949 passes both 
the House and the Senate, it would be most helpful 
tome 

How would the liquidation of the J. A. K. Co., 
which was wholly owned by Mr. Kenyon, result in 
you being subject to tax? 

A. JI have no idea. That was a letter I wrote to 
Mr. Strang. I don’t know. I might have miswritten 
it there or something. It wouldn’t have any 

Q. Why didn’t the J. A. K. Co., which was 
wholly owned by Mr. Kenyon, distribute its stock 
to Mr. Kenyon and thus comply with the General 
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Motor’s requirement respecting the holding com- 
panies ? 

A. I have no idea. I don’t know anything about 
that. It was up to Mr. Dempsey, our attorney, to 
handle that. 

Q. And I believe you stated that Mr. Kenyon 
did not purchase all the stock of the Trust, because 
he didn’t have the financial ability to do so? 

A. There was something on that that Mr. Demp- 
sey and he handled. There was some reason why 
he did not purchase it. I really don’t know the an- 
swer to that, but I thought we had complied with 
the majority of Chevrolet’s request, and we had 
shown our fair intentions, and we were doing what 
they wanted [50] us to do. 

Q. I believe you also testified that you knew of 
Mr. Kenyon’s financial situation, net worth at 
about the time of this distribution. Is that correct? 

A. I said I knew approximately his net worth, 
yes. I also said I didn’t know exactly how liquid 
it was. 

Q. You don’t know or do you have any idea of 
how much money he had on hand? 

A. J might have at the time but I don’t re- 
member what it was. 

Q. Did you ever discuss with him how much 
money he had, whether he had enough money to 
purchase this stock? 

A. I remember he said he didn’t have enough 
money to purchase it. 

Q. Didn’t General Motors deal with you and Mr. 
Kenyon on a personal basis regardless of your 


96 I’. Norman Phelps and Alice Phelps vs. 


(Deposition of F. Norman Phelps.) 
stock ownership ? A. What do you mean? 

Q. Well, I direct your attention to Exhibit 24 
which is the Direct Dealer Selling Agreement be- 
tween General Motors and Capitol Chevrolet Co. 
and Paragraph Third thereof which lists F. Nor- 
man Phelps and James A. Kenyon, and it goes 
on to state that the individual, or individuals, des- 
ignated shall be responsible for any act or omission 
of any dealers’ agents or employees which may be 
contrary to the purposes and objectives of this 
agreement or the obligations of the dealer under— 
[51] and so on. Does that not indicate that Gen- 
eral Motors dealt with you and Mr. Kenyon on an 
individual basis, regardless of the stock ownership ? 

A. Yes, it does. 

@. As a matter of fact, Mr. Kenyon didn’t own 
any stock in his own name at all, did he? 

A. Did he own any? 

@. I mean J. A. K. Co. and the Trust. 

A. Well, he owned the Trust and he owned the 
stock. He owned the company that owned it. 

Q. Your wife owned stock at the time that you 
entered into this contract, did she not? 

A. Yes. 

Q. Why was not her name added in Paragraph 
Third thereof ? 

A. Because she would not operate the deal, at- 
tend the meetings and do all the things that were 
absolutely necessary to do. 

Q. And Mrs. Phelps also owned stock in Mid- 
Valley and Howell Chevrolet Co.? 

A. That is right. 
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Q. She was not named in Paragraph Third of 
the contracts either. 

A. Only beeause she was not the actual opera- 
tor. Just the actual operators of the business were 
on Paragraph Third. [52] 

Q. So that regardless of the stock ownership, 
General Motors looked to you and Mr. Kenyon as 
the active management and as the individuals re- 
sponsible to keep the provisions of this contract? 

A. Chevrolet Motor Division held Mx. Kenyon 
and myself responsible for Capitol Chevrolet. They 
held Mr. Carpenter and Mr. Kenyon and Mr. 
Phelps responsible for Mid-Valley Chevrolet. They 
held Mr. Kenyon, Mr. Howell and Mr. Phelps re- 
sponsible for Howell Chevrolet. 

Q. After these corporations were liquidated in 
1950, Mr. Phelps, you were still associated with 
Capitol Chevrolet Co.? A. Yes. 

@. And you continued the management of that 
corporation ? Ae Wedid: 

Q. Were you the sole stockholder of that cor- 
poration, you and your wife? A. Yes. 

Q. And after that liquidation in 1950, do you 
know, of your own knowledge, whether the Mid- 
Valley Automobile Ageney continued ? 

A. It did. It continued as a dealership. 

Q. Did Mr. Kenyon continue in the active man- 
agement of Mid-Valley? [53] 

A. I think so. 

Q. With respect to Howell Chevrolet, after the 
date of liquidation in 1950, did Mr. Howell con- 
tinue the active management of Howell Chevrolet? 
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A. He did. 

@. Did you ever independently suggest to the 
General Motor’s officials that the ownership of 
these corporations should remain the same in view 
of their successful management? 

A. No, I did not. 

@. That is enough for me. 


Redirect Examination 

Q. (By Mr. Thayer): You stated, I believe, that 
you think that the three corporations probably 
borrowed money after the redemption of the stock 
in question, and it is my recollection of your state- 
ment that the reason for it, you said, was that it 
Was necessary to maintain your capital standard 
requirement. Does borrowed money enter into the 
eapital standard ? 

A. No, it does not. If I said that I made a mis- 
take. It is wholly-owned capital. You have to have 
not borrowed money, but you can borrow money 
at times to carry on your business. 

Q@. What you really meant was you borrowed 
money for working capital? 

A. That is right, to carry on the regular busi- 
ness. [54] | 

Q. That was irrespective of the capital standard 
requirements set up by General Motors? 

A. That is right. The only thing we signed of 
General Motors was we would not draw any money 
out of the business until the capital standard re- 
quirements were up. 

Q. Do you know of your own knowledge whether 
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or not most of Mr. Kenyon’s properties were in the 
name or stood in the name of, and belonged to, 
J. A. K. Co. in 19482 

A. I really don’t know what and how they were. 

Q. Do you know of your own knowledge the ap- 
proximate value in December, 1948 of the stock in 
the three corporations owned by J. A. K. Co.? 

Mr. Townsend: I think we ean stipulate to that. 

The Witness: I could take the percentage and 
figure it out for younpu |——— 

Mr. Townsend: I will stipulate to that. Your 
question was the stock ownership by J. A. K. Qo. 

Q. (By Mr. Thayer): Well, the value of the 
stock owned by J. A. K. Qo.? 

A. Well, we can take the net worth and then 
take the percentage they had of each one and 
figure it out for you. 

Q. Mr. Phelps, in the direct dealer selling agree- 
ment between Chevrolet Motor Division and a 
dealer, are the parties on Paragraph 3 always the 
same persons who own an interest in the corpora- 
tion, if it is a corporate dealer? [55] 

A. Not always. They are usually the actual 
operators of the business. 

Q. They are the people who operate the busi- 
1ess ? 

A. They are the operators of the business, the 
mes that contact Chevrolet, the ones that do the 
tual work around the dealership, the ones that 
Yhevrolet hold responsible. 

Q. It has been stipulated that in 1950 Capitol 
/hevrolet purchased all of the stock then owned 
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by Mr. Kenyon in that corporation. It has also 
been stipulated that Howell Chevrolet Company 
purchased from Mr. Kenyon all of the stock in 
that corporation owned by Mr. Kenyon and that 
Mid-Valley purchased from you all of the stock 
in that corporation owned by you and Mrs. Phelps. 
Those purchases destroyed the proportionate in- 
terest which you had so carefully maintained in 
1948. Was General Motors informed or the Chev- 
rolet Motor Division of General Motors informed 
of what you proposed to do in these 1950 changes? 


A. They were. 

@. You discussed it with them beforehand ? 
A. We did. 

@. Did they raise any objection? 

A. None. 

Q. 


Do you know why they did not object to this 
change in proportionate interests when they had 
objected to the [56] change in 1948? 

Mr. Townsend: Respondent objects to that ques- 
tion as calling for hearsay, and further that the 
witness 1s not qualified to answer. 

Q. (By Mr. Thayer): Why did not they object 
to the change in proportionate interest in 1950 
when they objected in 1948? 

A. Because in 1950 I bought out Kenyon’s in- 
terest, and Alice and I had Capitol Chevrolet all 
ourselves. Kenyon bought out the interest that I 
had in Mid-Valley, and he owned all of Mid-Valley. 
That was the big two right there. The only reason 
back in those days that they suggested we keep 
everything the same was so we wouldn’t have any 
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arguments and stuff like that. It was the only 
reason. 

@. Based wpon your experience in your various 
executive capacities with Chevrolet Motor Division, 
do you know what General Motor’s policy was to- 
ward dissension in dealerships? 

A. Certainly I do. If they had dissension in 
dealerships, they cancelled you. 

@. In 1950 was there any dissension between 
you and Mr. Kenyon? 

A. Not any real dissension. I would not say 
there was any real dissension. It was just a case 
that he wanted to go down in Southern California 
all the time, I guess, and so we just decided that— 
he suggested that we split up. There [57] was not, 
maybe, the same friendly relationship, but we 
didmitereally——— 

Q. Was Chevrolet Motor Division advised of 
the fact that there was at least the potential ground 
of dissension ? 

A. I do not think so; no. I don’t think we did. 
All I asked was would they have any objections 
if I took all of Capitol and Jim took all of Mid- 
Valley, and that Jim would get out of Howell, and 
they said there would be no objection. 

Mr. Thayer: That is all. 

Q. (By Mr. Aiken): Mr. Phelps, I hand you 
now Petitioners’ Exhibit 26 and paiticularly desire 
to call your attention to page 5 of that exhibit 
and ask you to read it to yourself. 

(The witness read page 5 of Exhibit 26.) 
Q. (By Mr. Aiken): With respect to any liens 
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or encumbrances that were ever placed on the stock 
of a Chevrolet dealership, did you feel obligated to 
advise Chevrolet of the existence of the proposal to 
put a lien or borrow money on stock? 

A. Will you repeat that question? 

Q. With respect to any lens or encumbrances 
that were ever placed on the stock of a Chevrolet 
dealership, did you feel obligated to advise Chev- 
rolet of the existence or the proposal! to put a lien 
or borrow money on stock? [58] 

A. If we ever had to deposit money on Chev- 
rolet stock with a bank to borrow money, Chevrolet 
Motor Division should have been advised. 

Q. In fact, there is a division of General Motors 
that is known as Motor Accounting Division which 
checks dealerships to ascertain that as a part of 
its audit? 

A. ‘That is correct, in principal cities only. 

Q. And while you were a Regional Manager, 
was there any policy in Chevrolet respecting deal- 
ers pledging General Motor’s dealership stocks to 
banks, and so on? 

A. That was the reason for Trusts and all that 
sort of thing not being able to hold any stock. 
There was an incident that occurred back East 
where the principal died and the bank came in, and 
they owned a part of the dealership: and Chevrolet 
Motor Division had to deal directly with directors 
of banks who knew nothing about Chevrolet fran- 
chises, and that was the background, I understand, 
for the saying that no Trusts or any banks could 
own any part of a dealership. 
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Mr. Townsend: Did this occur while you were 
with General Motors? 

The Witness: Yes. 

Mr. Townsend: You know of your own knowl- 
edge, then? 

The Witness: Yes. 

@. (By Mr. Aikens): I am not certain that the 
answer is responsive to [59] the question that IL 
asked. The question that I would like to ask now 
is was there a policy of Chevrolet Motor Division 
against dealers using Chevrolet dealership stock as 
collateral with banks and financial companies as a 
general rule? 

A. There certainly would be. 

@. And was there such a policy? 

A. I don’t remember whether such a_ policy 
or not existed, but it was just never done. It was 
just one of those unwritten laws. I don’t remember 
as to a policy. 

Q. As Regional Manager did you ever advocate 
that they go out and deposit their stocks for any 
company ? 

Mr. Townsend: Respondent objects to the ques- 
tion. 

The Witness: Certainly not. 

Q. (By Mr. Aikens): Do you have any stock 
or own any stock in Howell Chevrolet Company 
today ? de “WNio. 

Q. You have completely retired from having 
any financial interest in that corporation? 

A. That is right. 

Mr. Aikens: That is all. 
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Recross Examination 

Q. (By Mr. Townsend): Is it your testimony 
that the prime movers in rejecting and formulat- 
ing the various plans considered in this [60] re- 
demption were Mr. Kenyon and Mr. Dempsey; that 
you personally didn’t enter a great deal into it? 

Mr. Aikens: JI am going to object on the part 
of Howell Chevrolet upon the grounds that it is 
ambiguous and particularly in the use of the words 
‘‘prime factors’’ or “prime moving parties.” 

The Witness: I will be glad to tell you. You 
want to know the facts. I talked to Chevrolet. They 
told me what they wanted done. I, in turn, talked 
to Mr. Kenyon. I, in turn, talked to Mr. Dempsey. 
I told them, “Figure out how you can do it.’’ Mr. 
Dempsey figured it out. Mr. Kenyon was down here, 
and they had a lot of contacts together, much more 
than I did, because I was operating up in Sacra- 
mento; and they came out with this plan. Does that 
answer your question? 

Q. (By Mr. Townsend): Yes, it does. When you 
reduced your working capital below minimum re- 
quirements, as set by General Motors, was it neces- 
sary to get their permission to do so? 

A. It was very necessary to get their permis- 
sion. I informed the Regional Manager at the time 
that we would leave every bit of money in the 
business before we drew any dividends or anything 
else out, and that we would be very frugal and if 
they would just play along with us, we were cer- 
tain we could get our capital standards up to meet 
their requirements in a short space of time; and 


Commissioner of Internal Revenue 105 


(Deposition of F. Norman Phelps.) 

the only reason they were below [61] was because 
this emergency came up when they insisted they get 
the T'rust and the holding company out of the cor- 
poration. 

Q. Now, under this Direct Dealer Selling Agrec- 
ment, Exhibit 24, at the time you entered into the 
agreements you and Mrs. Phelps owned stock in 
Capitol Chevrolet. Would General Motors have ob- 
jected if you had transferred Mrs. Phelps’ stock 
to your name? A. I don’t think so. 

Q. Why? 

A. Well, because we were married in a com- 
munity property state. Half of evervthing that she 
had belonged to me, anyway, and half of every- 
thing I had belonged to her. 

Q. All mght. Did Mr. Kenyon consult anyone 
before he usually voted the stock of the Trust, the 
Patricia May Kenyon Trust? 

A. No. He had complete jurisdiction over the 
ust. 

Q. Why would there be any arguments if you 
had a larger interest in the corporations than Mr. 
Kenyon after this redemption? It would seem that 
there would be less chance for arguments if one 
man was largely in control than if you had two 
men with equal control. 

A. Well, I can see, putting myself in Chevrolet 
Motor Company, that if you have three dealerships 
that are going along pretty well and maybe doing 
modestly, why disrupt an outstanding job? Let it 
go along just the same. I would [62] have said, 
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“Let’s don’t rock the boat. You are getting along 
fine. Just keep on selling more Chevrolets.”’ 

Q. I believe you stated there would be less 
chance for argument that way? 

A. That is right. 

@. Arguments between you and Mr. Kenyon 
or 


A. If you and I were in business, and we were 
both strong-minded people, and you owned 51 per 
cent, and I owned 49 per cent, why, we might be 
very good friends; but some time you might want 
to show your authority, and if both of us just 
owned 50 per cent, neither one had the authority. 
That would be their thinking. 

Q. Did Mr. Dempsey represent you in Federal 
income tax matters? 

A. Yes, he did. 

@. And also the corporations? 

A. Yes, he did. 

Q. And was there any policy of General Motors 
against a stock of the dealerships being pledged 
with the corporation itself to secure personal draw- 
ings, say, of one of the owners? 

A. JI don’t understand. 

@. Was there any policy of General Motors with 
respect to a dealer himself pledging his stock with 
his own corporation to secure a personal drawing 
or a loan from this [63] corporation? 

A. Qh, no. That would be perfectly permissible. 
It would not change anything if he needed some- 
thing quick and would pay it back at the end of the 
year. That would be perfectly all right. 
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Q. I have no further questions. 

Q. (By Mr. Aikens): I have one question. Were 
a dealer to borrow on money from his own corpora- 
tion and pledge that corporation’s stock to that 
corporation it would affect, detrimentally, the net 
working capital position of that corporation, would 
it not? 

A. Affect the net working capital ? 

®. Yes. A. No. 

Q. Mr. Phelps, on all advances or loans to of- 
ficers, where does the amount of that loan show on 
General Motor’s statement? 

A. Deferred asset. 

Q. Does that deferred asset add to your current 
assets so as to determine net working capital in 
accordance with the standards of Chevrolet? 

A. You could take out capital from above the 
line, put it down in the bottom of the line, and your 
net worth would [64] be the same. You would re- 
duce your net working capital by that amount. 

Q. By the amount that was borrowed ? 

mem Uhat is might. 

Mr. Aikens: That is all. 


Reeross Examination 

Q. (By Mr. Townsend): Could you give me 
very generally what the minimum requirements 
would be for General Motor’s working e¢apital? 

A. They make a survey of each and every deal- 
ership. Each dealership is different. If you handle 
—if you are a large dealership, you need a lot of 
parts, and if you sell a lot of ears, even though 
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your potentialities are no greater, you have to have 
more used cars; and they take your experience and 
they refigure your capital requirements every three 
months or very six months and then Chevrolet 
figures it for the dealer’s own good so he doesn’t 
take out too much money. It is a very good system, 
and each one is individual. 


@. Could you tell me by reference to your Ex- 
hibit 26 the dealer’s capital standard program. 
What the minimum requirement was for that year 
with respect to Capitol Chevrolet. 

A. Additional capital required te bring it up to 
the standard. Here is vour standard on line 55 on 
page 3. (Indicating.) That is the capital standard 
set-up by Chevrolet Motor Division. Over on your 
right-hand column it [65] shows you the total 
owned capital. On this one it is $300.533. The actual 
owned capital as of 7-31-47 1s $259,621. You have 
additional capital needed to come up to Chevrolet’s 
requirement of $40,912. What this says at the bot- 
tom is that the dealer will not draw out any | 
money until they meet the General Motor capital 
requirements. 

@. And did they meet the requirements shortly 
thereafter ? 

A. I imagine. Again, I don’t know, but I im- 
agine that they did, because $40,000 in those days 
wasn’t very hard to get. 

@. Would those same figures apply to your 
other two corporations ? 

A. Same figures? I don’t know. 
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Q. I mean roughly, for example, of the re- 
quired standard, and it lists a figure 

A. Each standard has to be worked separately, 
and it all depended on what the trend would be. 

Q. Would you not be able to testify as to the 
similarity, as far as that is concerned? 

A. No. I could tell you by looking at each and 
every individual capital standard. As to how long 
it would be and how long it would take, by looking 
at your financial statement and Chevrolet’s reason. 
If you say you will not draw any money out of the 
business until they meet those standands, [66] but 
if you keep drawing it out and don’t meet the 
standard, that is reason for termination for cause, 
and you lose your Chevrolet franchise or it will 
not be renewed, because capital is very important. 

Mr. Townsend: That is all I have. 

Mr. Thayer: May it be stipulated that the de- 
position may be signed before any notary public 
and further that whether it be signed or unsigned, 
it may be used for the same manner and the same 
purpose and place and for the same intents and 
purposes as it would be if it were signed? 

Mr. Townsend: So stipulated. 

Mr. Aikens: So stipulated. 

Mr. Townsend: It is stipulated that this deposi- 
tion may be introduced in evidence at the hearing 
set for September 12, 1955 at Los Angeles, Cali- 
fornia. It is further stipulated that the reporter 
may serve copies on the parties without the ne- 
cessity of sending them to the Tax Court. 

Mr. Aikens: So stipulated. 
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Mr. Thayer: So stipulated. ‘ 
(The deposition was closed at 12:30 p.m.) 


The undersigned certifies that he has read the 
foregoing testimony adduced at the place and on 
the date shown in the above-entitled cause; that the 
67 pages of testimony constitute a full, true and 
correct transcription of said testimony; and that 
changes, alterations or modifications, if any, have 
been noted by the notary public, at my suggestion, 
and initialed by me in each instance. 

Sacramento, California, August 25, 1955. 


/3/ ¥. NORMAN PHELPS, 
Deponent 


ed 


PETITIONERS’ EXHIBIT No. 24 
DIRECT DEALER SELLING AGREEMENT 


Chevrolet Motor Division, General Motors 
Corporation 


In Witness Whereof, the parties hereto have 
executed this Agreement in duplicate the day and 
year first above written. 


Chevrolet Motor Division, 
General Motors Corporation 
/s/ By A. W. Strang, Zone Manager 


Capitol Chevrolet Company, 
Dealer 
/s/ By F. Norman Phelps, President 
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Town and State: Sacramento, Calif. Date: No- 
vember 1, 1948. 

Witness: Ralph W. Robb. 

If Dealer is a corporation, show State in which 
incorporated: California. 

Name of Dealer’s Bank: Capitol National Bank, 
Sacramento, California. 


Form No. GSD-201-Chevrolet-48 


Chevrolet Motor Division—General Motors 
Corporation 


Direct Dealer Selling Agreement 


This Agreement, made this Ist day of November, 
A.D. 1948, by and between Chevrolet Motor Division 
—General Motors Corporation, hereinafter called 
Seller, and Capitol Chevrolet Company, City and 
County of Sacramento, California, a corporation, 
hereinafter called Dealer. 

Witnesseth: 


In Consideration of the promises hereinafter 
made by the parties to each other, it is agreed as 
follows: 

First: Seller will sell and dealer will buy Chev- 
rolet motor vehicles and chassis, subject to the 
terms and conditions hereof, for resale in the fol- 
lowing described territory, but not elsewhere, 
namely: 


Exclusive selling rights within the specific Se- 
curity Area as set forth in the attached “Territory 
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Security Schedule’’, which schedule is subject to 
change from time to time, as the Security Area for 
the location occupied by dealer, and non-exclusive 
selling rights in ail other communities in any of 
the United States, the District of Columbia or 
Alaska in which no authorized Chevrolet dealer is 
located or which are not within the Security Area 
of an authorized Chevrolet dealer or dealers. 

Second: The terms and conditions set forth in the 
attached “Terms and Conditions—Direct Dealers”’, 
bearing Form No. GSD-202-Chevrolet-48 and Iden- 
tification No. 48-1103, are hereby made a part hereof 
with the same force and effect as if set forth at 
length herein. 

Third: This is a personal contract, being entered 
into in reliance upon and in consideration of the 
personal qualifications of and representations with 
respect thereto of F. Norman Phelps and James A. 
Kenyon (jointly), the Dealer, or partner(s) in the 
dealership, or representative(s) of the Dealer who 
actively and substantially participate(s) in the own- 
ership and/or operation of the dealership. The in- 
dividual or individuals designated shall be respon- 
sible for any act or omission of any of Dealer’s 
agents or employes which may be contrary to the 
purposes and objectives of this Agreement or the 
obligations of Dealer hereunder. Dealer shall not 
transfer nor assign this Agreement or any right or 
obligation hereunder nor make nor suffer to be made 
any substantial change in the ownership, financial 
interests or active management of Dealer. 
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Fourth: This Agreement shall continue in force 
and govern all relations and transactions between 
the parties hereto for a term expiring October 31, 
1949. At the end of such term, this Agreement shall 
automatically terminate without notice or action 
on the part of either party unless sooner termin- 
ated as hereinafter provided. 

Fifth: This Agreement is not valid until and 
unless executed by the General Manager, General 
Sales Manager, an Assistant General Sales Man- 
ager, a Regional Manager, an Assistant Regional 
Manager, or Zone Manager of the Chevrolet Motor 
Division—General Motors Corporation. 


Form No. GSD-202-Chevrolet-48 
Identification No. 48-1103 


Chevrolet Motor Division—General Motors 
Corporation 


Terms and Conditions—Direct Dealers 


The following Terms and Conditions have by re- 
ference been incorporated in and made a part of 
the Selling Agreement which shall apply to and 
govern all transactions, dealings and relations be- 
tween the parties: 


Selling Rights, Terms and Conditions of Sale 


jl. Exclusive Selling Privilege 

For so long a time as Dealer shall continue to 
sell new Chevrolet motor vehicles and chassis in 
a manner and to an extent and quantity satisfac- 
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tory to Seller and while this Agreement shall be 
and remain in effect, Seller shall not grant to any 
other or different person, firm, or corporation the 
privilege of selling new Chevrolet motor vehicles 
and chassis in Dealer’s territory unless Seller, in 
this Agreement, designates said territory or any 
part thereof as non-exclusive. 

2. Seller’s Reserved Rights 
A. Non-exclusive Rights 


Seller shall have the right to sell directly or 
through any division or subsidiary of General 
Motors Corporation any Chevrolet automotive prod- 
ucts, either directly or through such distributors or 
dealers as it may designate, to any of the following 
classes of customers without obligation or lability 
to Dealer, to wit: 

(1) The United States or any state government 
or any foreign government, or any municipal cor- 
poration or any political subdivision, department, 
bureau or instrumentality of any such government. 

(2) The America Red Cross. 

(3) Any division or subsidiary of General Motors 
Corporation. 

(4) Employes of General Motors Corporation 
and its subsidiaries. 

(5) Diplomatic representatives cf foreign na- 
tions. 

B. Exclusive Rights | 

Seller reserves the exclusive right to sell any 
Chevrolet automotive products, directly or through 
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such distributors or dealers as it may designate to 
manufacturers of ambulances, invalid coaches, fu- 
neral cars, busses, or other commercial vehicles. 

Bo GS 8S ee 
Operating Requirements 

12. Dealer’s Personal Services 

Each person named in Paragraph Third of this 
Agreement shall devote his full time, attention, and 
energy to the conduct of Dealer’s business here- 
under. 

13. Dealer’s Place of Business Satisfactory to 
Seller 

Dealer will maintain a place of business includ- 
ing salesroom, service station, parts and accessories 
facilities, and used car facilities satisfactory to Sel- 
ler and will maintain the business hours customary 
in the trade. Seller shall have the right at all 
reasonable times in business hours to inspect said 
place of business. 

Dealer will not move to or establish a new loca- 
tion, branch sales office, branch service station or 
place of business including any used car lot or loca- 
tion without the prior written consent of Seller. 

14. Building Service for Dealer 

Seller will, upon request, but without liability 
to Dealer with respect thereto, furnish to Dealer 
a suggested building plan and layout, but such plan 
and layout will not be intended for use as a com- 
plete working plan and will be furnished solely 
as a suggestion. 

15. Capital Requirements 


116 FF. Norman Phelps and Alice Phelps vs. 


Petitioners’ Exhibit No. 24—(Continued) 

Since the amount and structure of working capi- 
tal and net worth required to handle properly the 
business to be conducted by Dealer hereunder de- 
pends upon many factors, including size of market, 
sales and service facilities required, anticipated 
volume and others and since Seller has set stand- 
ards for dealer capital and net worth based on 
Seller’s past experience, Dealer shall establish his 
owned net working capital and net worth in the 
respective amount and form specified by Seller. If 
the amount of owned net working capital or net 
worth or the way in which either is set up 1s now 
or hereafter inadequate in Seller’s estimation for 
the proper handling of Dealer’s business, Dealer 
will take the necessary steps to meet Seller’s ap- 
plicable requirements within the time determined 
by Seller. 

16. Accounts and Records 

A. Uniform Accounting System 

It is to the mutual interests of Seller and Dealer 
that uniform accounting systems and practices be 
maintained by dealers in order that Seller may de- 
velop standards of operating perfermance which 
will enable dealers to obtain the most satisfactory 
results from the sales potentials assigned to them 
and which will enable Seller to prepare composite 
dealer profit statements periodically to guide Seller 
in formulating policies beneficial to the dealers’ 
interests. 

Accordingly, Dealer will use and keep up to date 
at all times a satisfactory uniform accounting sys- 
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tem designated by Seller and will furnish to Seller, 
by the tenth of each month, a complete and accurate 
financial and operating statement with supporting 
data covering the preceding month’s operations, 
showing the true and actual condition of Dealer’s 
business. Dealer will maintain said system in strict 
accordance with the Accounting Manual prescribed 
by Seller. 

B. Examination of Accounts and Records 

In order to assure the maintenance of a uniform 
accounting system and practices, Dealer will permit 
an examination of his accounts and records to be 
made by a person or persons, either in the employ 
of Seller or acceptable to Seller, at such time or 
times as Seller may designate. A copy of the report 
of such examination will be furnished to both Seller 
and Dealer. 

17. Satisfactory Sale of Motor Vehicles 

Dealer shall develop to Seller’s satisfaction the 
territory herein assigned to him for the resale of 
Chevrolet motor vehicles and chassis. 

18. Sales Staff 

Dealer shall maintain a staff of salesmen and a 
selling and customer relations organization ade- 
quate to take care of the sales potential of the area 
served by Dealer. 

19. Sales and Service Records 

In furtherance of the purposes, objectives, and 
obligations provided for in this Agreement, Dealer 
will keep complete and up-to-date records regarding 
the sale and servicing of new Chevrolet motor ve- 
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hicles and chassis and will permit Seller at all 
reasonable times in business hours te inspect such 
records. 

20. Customer Complaints 

Dealer will receive, investigate and handle all 
complaints received from customers or prospective 
customers with a view to protecting the goodwill of 
Seller and Dealer in the sale of Chevrolet products. 

21. Price to Retail Purchaser 

A. Maximum Price 

Seller will establish Advertised Delivered Prices 
on new Chevrolet motor vehicles and chassis at 
Flint, Michigan, and it is the desire of Seller that 
all retail customers wherever located be able to pur- 
chase such vehicles at not more than these prices, 
plus transportation charges and the retail installed 
prices of any optional equipment and accessories 
selected by the retail purchaser, all as shown in the 
eurrent sheet of Suggested Maximum Retail De- 
livered Prices issued to Dealer by Seller from time 
to time, plus applicable taxes, if any. 

Dealer will cooperate with Seller in advertising 
delivered prices in Dealer’s town and will inform 
retail purchasers of such prices, and will give them 
itemized invoices covering the details of their pur- 
chases. 

B. Right of Retail Purchaser to Buy a New Car 
Without Purchasing Optional Equipment or Ac- 
cessories 

Dealer recognizes that a retail customer has the 
right to purchase new Chevrolet motor vehicles 
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without being required to purchase any optional 
equipment or accessories and Dealer therefore will 
elther remove any optional equipment or accessories 
which such purchaser does not want, or will im- 
mediately order a new Chevrolet motor vehicle 
without such optional equipment or accessories. 

C. Representation as to Transportation Charges 

Dealer shall not make any statement intended to 
lead any purchaser to believe that a greater portion 
of the selling price of a new Chevrolet motor ve- 
hicle or chassis represents transportation charges 
and Factory Handling Charges than the amounts 
of such items actually charged to and paid for by 
Dealer. 
* ££ H & ¥ 

C. Adjustments on Sales Outside Lerritory: 
Overseas 

If a new Chevrolet motor vehicle, chassis or de- 
monstrator is sold by an authorized Chevrolet deal- 
er to a person, firm or corporation whose actual 
residence, or in case of commercial cars, whose 
place of business is not in any of the United States, 
the District of Columbia or Alaska, but is within 
the territory of the Overseas Division, the selling 
dealer shall pay as liquidated damages to Seller for 
disbursement to such Overseas Division, the sum 
of Thirty-five Dollars ($35.00) or Fifty-five Dollars 
($55.00) depending on whether voluntary payment 
is made within forty-eight (48) hours as provided 
in the previous sub-paragraph B hereof except in 
the following cases: 
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(1) When the purchaser, at the time of such sale, 
owns or leases and is then occupying or maintain- 
ing a residence within the security area of the 
selling dealer. 

(2) When the purchaser is a bona fide tourist in 
the United States and purchases said motor ve- 
hicle, chassis or demonstrator for use in the United 
States and secures a license therefor at the selling 
dealer’s location. 

(3) When the purchaser is in the diplomatic 
corps of the country of which he is a eitizen and 
is assigned to duty in the United States at the time 
of such sale. 

Claims by the Overseas Division may be filed at 
any time within four (4) months from the date of 
the delivery of said motor vehicle, chassis or de- 
monstrator to such purchaser. 

In the event that any Chevrolet dealer located 
in any of the United States, the District of Col- 
umbia or Alaska, shall file claim involving the sale 
of a new Chevrolet motor vehicle, chassis or de- 
monstrator by said Overseas Division, Seller shall 
investigate said claim and if in Seller’s opinion said 
claim is just, Seller shall make payment to dealer 
subject to and in accordance with the provisions of 
sub-paragraph B hereof. 

D. Construction 

The decision of Seller on all matters in connec- 
tion with claims hereunder including the pur- 
chaser’s actual residence and the classification of 
the motor vehicle, chassis, or demonstrator in- 
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volved, shall be final and conclusive on all parties 
concerned. 


The term ‘‘residence’’, as used herein, shall mean 
the actual residence of the purchaser of passenger 
ears for non-commercial purposes and the actual 
place of business of the purchaser of trucks and 
passenger cars for commercial purposes as of the 
date of the sale. All facts relating and pertinent 
to the question of residence, including occupancy, 
point of use of such motor vehicle, shall be taken 
into consideration so that the actual and true place 
of residence or place of business, as the case may 
be, may be determined. 

Claims filed under this Paragraph 22 will be de- 
cided against any dealer who brings to the atten- 
tion of the purchaser of the motor vehicle involved 
in said claim the fact that such claim has been filed 
or who involves such owner in the matter in any 
way. 

The term “dealer” herein shall inelude associate 
dealers as well as direct dealers. 


23. Care of Owner 

Recognizing the importance of owner goodwill, 
Dealer will furnish prompt and satisfactory service 
at reasonable cost to Chevrolet owners. In further- 
ance thereof Dealer will: 

A. Conditioning of New Motor Vehicles 

Condition each new motor vehicle and chassis 
before delivery, in accordance with Seller’s pre- 
delivery inspection schedule. 


122 FF. Norman Phelps and Alice Phelps vs. 


Petitioners’ Exhibit No. 24—(Continued) 

B. Owner’s Service Policy 

Execute and deliver to each person who pur- 
chases a new Chevrolet motor vehicle or chassis 
from Dealer, an “Owner’s Service Policy,’’ on 
forms furnished by Seller as amended from time 
to time. Dealer will promptly perform and fulfill 
all the terms and conditions of said Policy. 

C. Stock of Parts 

Carry in stock at all times during the life of this 
Agreement an adequate number and assortment of 
parts and accessories to render proper service to 
owners of Chevrolet motor vehicles and chassis in 
Dealer’s zone of influence. 

D. Representation as to Parts _ 

Not sell, offer for sale, or use in the repair of 
Chevrolet motor vehicles and chassis as genuine 
new Chevrolet repair varts, any part or parts which 
are not in fact genuine new Chevrolet repair parts 
as defined in sub-paragraph A of Paragraph 11 
hereof. 

E. Special Tools 

Buy such special tools developed by Seller, as 
Seller shall deem necessary for Dealer to render 
proper service to owners. Further, Dealer author- 
izes and directs Seller to ship or cause to be 
shipped to Dealer in advance of delivery of new 
models, such special tools, the cost of which shall 
not exceed One Hundred Dollars ($100.00), as 
Seller deems essential to service such new models 
properly. Dealer will pay for such new-model tools 
promptly on receipt thereof. 
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F. Mechanical Staff 

Employ a sufficient number of competent me- 
chanics to meet adequately the service require- 
ments of the Chevrolet owners in Dealer’s zone of 
influence. 

G. Flat Rate System 

Install the Chevrolet Flat Rate System of time 
allotments for service work as recommended and 
furnished by Seller and charge Seller for policy, 
warranty, and any other work performed by Dealer 
for Seller’s Account on the basis of such time allot- 
ments and at one-half (14) of the labor rates re- 
lated thereto, as agreed upon with Seller. 

H. Warranty Adjustment 

Install any part or parts furnished by Seller 
under the warranty set forth in Paragraph 10 
hereof on motor vehicles sold by Dealer without 
expense to the owner of such vehicles and Seller 
will, if the replaced part is returned to and found 
by Seller to be defective, pay or credit to Dealer 
one-half (44) of the flat rate charge for installing 
the new part or parts according to the Flat Rate 
System of time allotments and labor charges then 
in effect in Dealer’s business as provided in sub- 
paragraph G above. 

I. Customer Relationship 

Make every reasonable effort to satisfy owners 
of Chevrolet motor vehicles and chassis in his ter- 
ritory, or, if Dealer is on a non-exclusive basis, to 
Satisfy all persons purchasing Chevrolet motor ve- 
hicles and chassis from Dealer, and in pursuance 
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thereof establish regular contact either by corres- 
pondence or personal interview, with such owners 
or purchasers. All complaints received by Dealer 
which cannot be readily remedied, shall be prompt- 
ly reported to Seller with the name of the owner 
making same. 

J. Inspection of Facilities 

Permit Seller to inspect and check over Dealer’s 
service facilities and stock of parts and accessories 
at any reasonable time in business hours. 

24. Signs 

Dealer will purchase, erect, and maintain at his 
expense the following signs as hereinafter specified : 

A. A standard product electric sign in a con- 
spicuous place outside his showrooms provided the 
erection thereof is not prohibited by municipal or- 
dinanee or statute. 

B. A standard authorized service sign in a suit- 
able location on the outside of Dealer’s place of 
business. 

C. Such other signs as are necessary to advertise 
his business properly on a basis mutually satisfac- 
tory to both Seller and Dealer. 

25. Chevrolet Name and Trade-Marks 

A. Seller’s Exclusive Rights 

Seller is entitled to the use of the word ‘‘Chev- 
rolet”’, and the Chevrolet trade-mark or trade- 
marks, including the distinctive outline or form 
thereof, as applied to motor vehicles and chassis, 
parts and accessories, and of the goodwill attached 
thereto. 
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B. Discontinuance of Use Upon Termination 

If the word “Chevrolet’’ is used in the name 
under which Dealer’s business is eonducted or the 
word ‘‘Chevrolet” or any Chevrolet trade-mark, 
including the distinctive outline or form thereof, is 
used in any sign or advertising displayed by Dealer, 
Dealer will, upon termination of this Agreement, 
or upon the request of Seller, discontinue the use 
of the same. Thereafter Dealer will not use, either 
directly or indirectly, in connection with any motor 
vehicle business, any Chevrolet trade-mark, includ- 
ing the distinctive outline or form thereof, the word 
“Chevrolet”? or any other name, title, expression or 
mark so nearly resembling the same as to be likely 
to lead to confusion or uncertainty or to deceive 
the public. If Dealer is a corporation in whose cor- 
porate name the word “Chevrolet” is used, Dealer 
will promptly have the corporate name changed, 
eliminating said word “Chevrolet’’ therefrom. 

C. Dealer’s Liability for Failure to Discontinue 
Use 

If Dealer, after termination of this Agrecment, 
shall refuse or neglect to keep and perform the 
provisions of sub-paragraph B hereof, Dealer shall 
reimburse Seller for all costs, attorneys’ fees and 
other expenses incurred by Seller in connection 
with legal action to require Dealer to comply there- 
with. 
ee IC 

Termination of Agreement 
28. Termination 
A. Dealer may terminate this Agreement by writ- 
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ten notice of termination delivered to Seller, such 
termination to be effective one (1) month after re- 
ceipt by Seller of such notice. 

B. Termination for Cause 

(1) If Seller or Dealer requires a license for the 
performance of any obligation hereunder or in con- 
nection herewith in any state or jurisdiction where 
this Agreement is to be performed, then and in such 
event if either of the parties hereto shall fail to 
secure or maintain a license or renewal thereof, or 
if such license shall be suspended or revoked, either 
party may immediately terminate this Agreement 
and all orders theretofore given to Seller and not 
delivered, by giving to the other pany written 
notice of such termination. 

(2) If Dealer does not develop the territory here- 
in assigned to him to the satisfaction of Seller or 
does not conduct his business in accordance with 
any requirement set forth in Paragraphs 12 and 13, 
Paragraphs 15 to 20, inclusive, or Paragraph 23 
hereof, to the satisfaction of Seller, Seller may 
terminate this Agreement by giving to Dealer writ- 
ten notice of termination to be effective three (3) 
months after receipt thereof. 

(3) In the event that Dealer, after receiving no- 
tice from Seller of termination pursuant to sub- 
section (2) above, or in the event that Dealer after 
having knowledge that he will not be offered a new 
Selling Agreement by Seller to become effective 
upon the automatic expiration of this Selling 
Agreement, enters into a Selling Agreement for a 
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different make of motor vehicle, this Agreement 
and all obligations hereunder, including orders 
theretofore given to Seller but not delivered, shall 
terminate Immediately, without notice, anything 
contained in this Agreement. to the contrary not- 
withstanding. 

(4) Seller may terminate this Agreement im- 
mediately by delivering to Dealer or his Tepre= 
sentative written notice of such termination in the 
event of the happening of any of the following: 

a. Death, incapacity, or the removal, resigna- 
tion, withdrawal, or elimination from the dealer- 
ship for any reason of Dealer or any person named 
in Paragraph Third of this Agreement. 

b. Any sale, transfer, relinquishment, voluntary 
or involuntary, by operatlon of law or otherwise, 
of any substantial interest in the direct or indirect 
ownership or management of the Dealer or dealer- 
ship. 

c. Any dispute, disagreement, or controversy be- 
tween or among principals, partners, managers, of- 
ficers or stockholders of Dealer which, in the opin- 
ion of Seller, may adversely affect the ownership, 
operation, Management, business or interest of 
Dealer, dealership, or Seller. 

d. Insolvency of Dealer; the filing of a volun- 
tary petition in bankruptey by Dealer; the filing of 
a petition to have Dealer declared bankrupt, pro- 
vided it is not vacated within thirty (30) days from 
the date of filing; the appointment of a receiver or 
trustee for Dealer, provided such appointment is 
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not vacated within thirty (30) days from the date 
of such appointment; the execution by Dealer of 
an assignment for the benefit of creditors; the con- 
viction of Dealer or any principal officer, or man- 
ager of Dealer of any crime which, in the opinion 
of Seller, may adversely affect the ownership, 
operation, management, business or interest of 
Dealer, dealership, or Seller. 

(5) Seller or Dealer may terminate this Agree- 
ment immediately by delivering to the other party 
written notice of termination in the event that the 
other party violates or fails to comply with any 
term or provision of this Agreement for which 
termination is not otherwise specifically provided 
for in this Paragraph 28. 

29. Transactions After Termination 

A. Dealer’s Obligations 

Any termination of this Agreement shall not re- 
lease Dealer from the obligation to pay any sum 
which may then be owing Seller, or from the ob- 
ligation to pay for any special motor vehicle, chassis 
or equipment for same as defined in sub-paragraph 
C of Paragraph 3 hereof which may have been 
ordered by Dealer and not shipped by Seller prior 
to such termination. 

B. Dealer’s Orders 

In the event of termination of this Agreement 
pursuant to the provisions of Paragraph 28A, 28B 
(2) or Paragraph 28B (4), sub-section a, b or ¢€ 
thereof, but not otherwise, Seller will use its best 
efforts to furnish Dealer with Chevrolet motor 
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vehicles and chassis to fill his bona fide retail or- 
ders on hand on the date of termination not to 
exceed, however, the total number of motor vehicles 
and chassis delivered to Dealer by Seller during the 
three (3) months immediately preceding the date 
of termination, subject, however, to the following 
further conditions and limitations: 

(1) Within ten (10) days following termination, 
Dealer shall deliver to Seller a written schedule of 
Dealer’s bona fide retai] orders on hand on the 
date of termination. Such schedule shall show the 
name and address of each retail customer and the 
details with respect to each motor vehicle ordered, 
ineluding model, body type, color and accessories 
and shall specify each bona file order against 
which Dealer desires Seller to make delivery up to 
the three (3) months’ total number of motor ve- 
hicles required to be delivered by Seller as above 
described. Those orders for which delivery is thus 
specified by Dealer, when approved by Seller, shall 
constitute Dealer’s Schedule of Termination De- 
liveries. No change or substitution may be made 
by Dealer in such Schedule of Termination Deliv- 
eries and Seller shall not be obligated to make 
deliveries of any motor vehicle to Dealer except 
as specified therein. In the event of Dealer’s fail- 
ure to deliver to Seller the detailed schedule above 
required, Dealer shall have no further rights here- 
under. 

(2) Dealer shall accept any motor vehicle re- 
quired to be delivered by Seller hereunder against 
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Dealer’s Schedule of Termination Deliveries imme- 
diately upon notification by Seller of the availability 
to Dealer of such vehicle. In the event of his failure 
to do so, Dealer shall have no further right to re- 
ceive such vehicle or any other vehicle in leu 
thereof. 

(3) Vehicles shall be delivered by Seller here- 
under in substantial accordance with the schedule 
and basis of delivery in effect with respect to other 
dealers in the same zone at the time of Dealer’s 
termination. 

(4) Dealer shall give Seller notice immediately 
upon cancellation for any reason of any retail order 
set forth in Dealer’s Schedule of Termination De- 
liveries. | 

(5) In the event of the cancellation for any rea- 
son of any retail order set forth in Dealer’s Sched- 
ule of Termination Deliveries before delivery by 
Seller of a motor vehicle to apply against such 
order, Seller shall be released from any obligation 
to make delivery of such vehicle. 

(6) Dealer shall provide proper and adequate 
facilities in accordance with the terms and pro- 
visions of this Agreement to effect the delivery 
and handling of motor vehicles to be supplied under 
this sub-paragraph 29B. 

C. Effect of Transactions After Termination 

The acceptance of orders from Dealer or the con- 
tinuance of sale of products to Dealer or any other 
act of Seller after termination of this Agreement 
shall not be construed as a renewal of this Agree- 
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ment for any further term nor as a waiver of the 
termination. 

So GS ES tlt 
General Provisions 

32. Dealer Not Made Agent or Legal Repre- 
sentative of Seller 

This Agreement of which these Terms and Con- 
ditions are a part does not constitute Dealer the 
agent or legal representative of Seller for any pur- 
pose whatsoever. Dealer is not granted any express 
or implied right or authority to assume or to create 
any obligation or responsibility in behalf of or in 
the name of Seller or to bind Seller in any manner 
or thing whatsoever. 

33. Responsibility for Dealer’s Commitments 

Dealer shall be solely responsible for any and 
all obligations or liabilities incurred or assumed 
by him in the performance hereof, and Seller shall 
not be held responsible in any manner therefor, 
irrespective of any suggestion or recommendation 
with respect thereto by Seller or any of its em- 
ployes or representatives unless Seller has agreed 
to assume the responsibility, either in whole or in 
part, by written agreement executed by its Gen- 
eral Manager or its General Sales Manager, except 
insofar as it is specifically providcd otherwise in 
this Agreement. 

34. Notices 

Any notice required to be given by either party 
to the other hereunder or in connection herewith 
shall be in writing and delivered personally or by 


132 Ff. Norman Phelps and Alice Phelps vs. 


Petitioners’ Exhibit No. 24—(Continued) 
mail. Notices to Dealer shall be directed to Dealer, 
or his representative at Dealer’s place of business; 
notices to Seller shall be directed to the Zone Man- 
ager of the area in which Dealer is located. 

30. No Implied Waivers 

The failure of cither party at any time to re- 
quire performance by the other party of any pro- 
vision hereof shall in no way affect the full right 
to require such performance at any time there- 
after. Nor shall the waiver by either party of a 
breach of any provision hereof constitute a waiver 
of any succeeding breach of the same or any other 
such provision nor constitute a waiver of the pro- 
vision itself. 

36. Applicable Law 

This Agreement is to be governed by and con- 
strued according to the laws of the State of Michi- 
gan. If, however, any provision herein in anywise 
contravenes the laws of any state or jurisdiction 
where this Agreement is to be performed, such pro- 
vision shall be deemed not to be a part of this 
Agreement therein. 

ov. Sole Agreement of Parties 

This Agreement shall be binding upon Seller 
when signed by the General Manager, General Sales 
Manager, an Assistant General Sales Manager, a 
Regional Manager, an Assistant Regional Man- 
ager, or Gone Manager of Seller. However, no 
change in, addition to, or erasure of, any printed 
portion of this Agreement (except the filling in of 
blank lines) shall be valid or binding upon Seller 
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unless it is expressly declared to be a modification 
of this Agreement and is approved as such in writ- 
ing by the General Sales Manager of Seller. 


There is no other agreements or understandings, 
either oral or in writing, between the parties affect- 
ing this Agreement or relating to the sale or servic- 
ing of Chevrolet motor vehicles, chassis, parts or 
accessories. This Agreement cancels and supersedes 
all previous agreements between the parties hereto. 


PETITIONERS’ EXHIBIT No. 25 


Capitol Chevrolet Co. November 1, 1948 
1300 K Street, Sacramento, Calif. 


Gentlemen: 

Please take notice that the Capital Standard 
Agreement dated 8-15-47 heretofore executed by 
you shall continue in full force and effect and shall 
constitute a part of the new Chevrolet Selling 
Agreement entered into with you this date pro- 
vided : 


1. If such Capital Standard Agreement was ex- 
ecuted by you prior to November I, 1947, it shall 
be and the same is hereby amended to read and 
apply to the new Chevrolet Selling Agreement as 
follows: 


a. In the first paragraph on Page 3, the refer- 
ence to “*Paragraph 13”’ is amended to read “Para- 
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graph 15 (in Texas Selling Agreement ‘Paragraph 
14’)”’, 


b. In the second paragraph on Page 3, the re- 
ference to ‘‘Subparagraph 24B (2)”’ is amended to 
read “Subparagraph 28B (2) Cn Texas Selling 
Agreement ‘Subparagraph 26B (2)’)’’. 


ce. In the paragraph on Page 5, the reference to 
‘“Subparagraph 24B (5)b’ is amended to read 
“Subparagraph 28B (4)b Gn Texas Selling Agree- 
ment ‘Subparagraph 26B (4) h’)”. 


2. If such Capital Standard Agreement was ex- 
ecuted by you subsequent to October 31, 1947 but 
prior to November 1, 1948, it shall he and the same 
is hereby amended to read and apply to the new 
Chevrolet Selling Agreement as follows: 


a. In the first paragraph on Page 3, the refer- 
ence to ‘‘Paragraph 14’’ is amended to read “Para- 
graph 15 (In Texas Selling Agreement ‘Paragraph 
1a)? 

b. In the second paragraph on Page 3, the ref- 
erence to “Subparagraph 24B (2) (in Texas Sell- 
ing Agreement ‘Subparagraph 23B (2)’)” is 
amended to read ‘‘Subparagraph 28B (2) Gin Texas 
Selling Agreement ‘Subparagraph 26B (2)’)”’. 


ce. In the paragraph on Page 5, the reference 
to “Subparagraph 24B (4)b (Cn Texas Selling 
Agreement ‘Subparagraph 23B (4)b’)’’ is amended 
to read “Subparagraph 28B (4)b (in Texas Sell- 
ing Agreement ‘Subparagraph 26B (4)b’)”’. 
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Will you please indicate your understanding and 
agreement to the foregoing by signing the attached 
receipt and returning it promptly to your Zone 


Office. 
Very truly yours, 


T. H. Keating, 
General Sales Manager 
Chevrolet Motor Division 
General Motors Corporation 
/s/ By A. W. Strang, Zone Manager 


(Dealer should file this letter with his New Sell- 
ing Agreement. ) 


GENERAL MOTORS 
DEALERS CAPITAL STANDARD PROGRAM 


CAPITAL STANDARD AGREEMENT 


WITH 


CAPITOL CHEVEOLET COMPANY 


Dealer 
1300 K STHEET 
Street Address 
___ SACRAMENTO CALIFORNIA 
City (Zone No.) State 
Passing Forntist___523 Zone__CAKLAND, CALIF. 
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SUPPLEMENTAL AGREEMENT by and between the undersigned Dealer, hereinafter called “the Dealer and Chevrolet Motre Divi- 
sion, General Afotore Corporation, hereinafter called “Chevrolet” supplementing current Chevrolet Selling Agreement in effect between the 
parties, 

WITNESSETH: 


WHEREAS, the parties desire to interpret and define the precise application tn the Dealer's Business of the provisions and requirements 
of the aforesaid current Chevrolet Selling Agreement with regard to the Dealer's capital requirements and the ownership and management of 
the Dealer's business in consideration of which, among other things, Chevrolet heretofore offered and entered into such Selling Agreement with 
the Dealer; NOW, THEREFORE, it is agreed between the parties that the aforesaid provisions and requirements of the Belling Agreement 

4 more epecifically referred to hereafter shell be interpreted to comprehend the following agreements by and warranties te Cheyroict on the 
part of the Dealer: 


1. Dealer Capital Standard Program—The subject Dealer agrees to the following Dealer Capital Standard 
Program: 


CASH ; ; 
STANDARD—One Average Month Total Expenses Standards 


Average Month Variable Selling Expenses 4337 | 4760 | 5700 __| 
Average Month Fixed Overhead Expenses |__10807_| 22400 | 23000 


eraxpano—cast—70 equa Average wows Tora. exrenees | asus | 26360 


3 RECEIVABLES 
STANDARD—One Average Month Investment 


Average Month 


| 4 | Average Month Notes Receivable | 25% | 699 | 60000 ___| 
|_5 | Average Month Accounts Receivable | 16644 | 82248 [50000 | 
i gi STANDARD—AVERAGE MONTH TOTAL RECEIVABLES z 


COMPANY CARS AND NEW CARS 


STANDARD —Number of Company Cars agreed upon by Chevrolet and the Dealer and 
One Average Month Steck of New Cars and Trucks based on Schedule “A" below. Total 
Dellar Inventories of Company Cars and New Cars shall be based on the current year- 
to-date New Car and Truck Cost of Sales Average per unit, Including Freight and 
Handling. The Dealer's equity in Company Car and New Car Inventories shall be not 
lees than either («) 60% when based on Retail Planning Potential Volume, or (b) 10% 
when based on Double Retell Planning Potential Velume, plus the indicated increase 
is the average month Used Car Dollar Inventory on the basis of Double Retail Planning le 
Potantial Volume, whichever is greater. ' — Biss 
‘otentia! 


Average Month No. Passenger Company Cars 


Average Month No. Commercial Company Care 


AVERAGE MONTH NEW CAR UNIT INVENTORY (Line 10 x Line 11) i a 
TOTAL AVERAGE MONTH COMPANY CAR AND NEW CAR UNIT INVENTORIES 
(Total Lines 9 and 12) 


Double Retail Planning Potential Volume (Copy from Line 24) 
STANDARD—MINIMUM COMPANY CAR AND NEW CAR EQUITY— 
WHICHEVER IS GREATER (Total Lines 17 and 18) 


SCHEDULE “A”—NEW CAR AND TRUCK STOCK AS PER CENT OF AV. MONTH RETAIL PLANNING POTENTIAL | 

Average Month Retail } 

Planning Potential 
Peta fr || [we | ws | [wx | wf wx [ [we 


Standard 
Based on 


USED CARS 
Retail 


STANDARD—One Average Month Stock to be determined as follows: Dealer's Average Month Retail Planning 
Planning Potential (Line 10 ehove) multiplied by aaah « 1941 Selling Retio—multiplied by the Dealer's Potential 
1941 Used Car Average Selling Price increased by SO Volume 
Average Month ) Retail Planning Potential (Line 10 above) 

Dealer's 1941 Selling Ratio (Used to New) 

Indicated Average Month Used Car Unit Inventury (Line 20 x Line 21) 

Tiealer’s 1041 Used Car Average Selling Price Increased by 59% 


PARTS 


STANDARD—Three Months Supply based on Current Year-to-Date Average 
Month Total Parts Cost of Sales. 


Current Year-to-Date Average Month Tota! Parts Cost of Sales 


STANDARD—THREE MONTHS SUPPLY OF PARTS (Line 25 x 3) 


ACCESSORIES 


STANDARD—Twe Months Supply of Accessories Other Than with New Cars 
Plus One Month Supply of Accessories with New Cars. 


Current Year-to-Date Average Month Cost of Sales— 
Accessories Other Than with New Cars 


Current Year-to-Date Average Cost of Sales of Accessories with New 
Cars—Per New Car and Truck Sold Retail 
30 | STANDARD—ONE MONTH SUPPLY (Line 29 x Retail Planning Potential on Line 10) 


31 | STANDARD—TOTAL ACCESSORIES (Total Lines 28 and 30) 


PREPAID EXPENSES , 
STANDARD—One Average Month Investment. 


ba STANDARD—CURRENT YEAR-TO-DATE AVERAGE MONTH PREPAID EXPENSES 


ALL OTHER CURRENT ASSETS 
STANDARD—One Average Month Investrnent. 


Se YEAR-TO-DATE AVERAGE MONTH TOTAL OF ALL OTHER 
[pa eee NOT COVERED ABOVE (Excl. Cash, Securities and Disc. Rec.) 


x TOTAL CURRENT ASSETS (Total of Lines 3-6-19-24-26-31-32-33) | 


LESS CURRENT LIABILITIES 


35 | One Month Supply of Parts (Amount Shown on Line 25) ie 


36 | One Month Supply of Accessories (Total of Lines 27 and 30) 
37 | One Month Supply of Any Miscellaneous Inventories Purchased on Open Account =e 


as | STANDARD—DEDUCTIBLE LIABILITIES (Total Lines 35-36-37) 678 


OWNED NET WORKING CAPITAL STANDARD 
(Line 34 Minus Line 38) 


39 
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FIXED AND DEFERRED ASSETS “ 


Dealer’s Current Equity in Land and Buildings Used in the Business 
Amount Not Lees Than Current Total Net Book Value of All Other 
Fixed and Deferred Assets Used in the Business 


40 


TOTAL OWNED CAPITAL STANDARD 
Total Lines 39 and 43 i 


RECAP OF STANDARDS 


<| NET WORKING CAPITAL 


ss| STANDARDS | WORKING 
CAPITAL 


ACTUAL OWNED CAPITAL 

AS OF 7/31 1947 
ADDITIONAL OWNED 
CAPITAL REQUIRED - 


The foregoing Chevrolet Dealer Capital Standard Program for the subject Dealer hereby agreed to by the onch 
qned parties is made in accordance with and supplements Paragraph 13 of the current Chevrolet Selling Agreemnes 
n actordance with said Paragraph, moreover, it is agreed between the undersigned parties that the arnounts of Own 
let Working Capital and Total Owned Capital required for the proper operation of the subject dealership « 

and $.200533___. respectively, and that until such time as the actual Owned Net Work 
apital and/or Total Owned Capital equal or exceed such amounts, 50 __% of Net Profits (after Income Tax 
pplicable to the business) are to be retained in the dealership business and that thereafter the Owned Net Works 
apital and Total Owned Capitel will be maintained at such amounts as the minimums, provided, nevertheless, th 


ate dnd és mente Dh tae eee Owned Capital must in a 
yent be attained or supplied by Dealer om or befi 1 *, and thereafter maintaine 

The Dealer's failure to comply with this requirement constitutes « ground for termination of the current Chevrol 
elling Agreement pursuant to Subparagraph 241(2) of the provision theresf entitled “Termination for Cause.” | 
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Page ¢ 
2. Warranty as to Statement of Net Worth—The subject Dealer warrants the fi to be a we and 
correct reconciliation of net worth representing the dealership status os ay a ag WP 


RECONCILIATION OF NET WORTH 


(Enter All Amounts in Nearest Even Dollars) 
Cash and Equivalents | 


Partrership Cc 
Cespemation cm 


eee 


751 NET WORTH SHOWN ON 
LINE 51 BELOW CUR- 


New Care (Incl. F & H) 


p18 | Company Care Unita ( 5 >| 4908 | RENTLY CONSISTS OF: 
| Total 45129 | 
Less: Due on New Cars and Company Cars . HO9 
18 | NET EQUITY NEW AND ‘COMPANY CARS |: 20520 _—'| 
—$—$—$——————————— Preprietership or 
P4988 _| Partaarehie 
[16399 | 
Gas, Oil and Grease [420 —— 
Paint Materials a ae 
Total G 
einer Notes Payable ( Except on Cars) se 
NET EQUITY NEW MERCHANDISE Ass 
Receivables 
El Less: Reserve for Bad Debts Current 
1 nS Frese 
| 30 | Used and Reposs. Cars 
| 31 | Less: Used Car Loans 
El Used Car Reserve stots Tetal 
"33 | NET VALUE USED AND REPOSSESSED CARS =>! 35551 Worth 
= 
Prepaid Expensce = [10639 
Corporation 


Less: Long-Term Liabilities (Excl. Bldg. Mtge.) > 


Land and Buildings 
Mach. and Shop Equipment 


Furniture and Fixtures (Lesa Reserve) 


Service Care (Less Reserve) 

Leaseholds and Improvements (Less Amort.) a: 
Ck 

Officera Notes and Accounts Current 


Advances to Employees 
Other Deferred Assets 


TOTAL DEFERRED ASSETS >| 7622 | 
NON-FRANCHISE INVESTMENTS <i — 
jet 


NET WORTH (Total Lines 38, 45, 49 and 50) Werths 
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PETITIONERS’ EXHIBIT No. 27 
[Letterhead of Chevrolet Motor Division] 


Capitol Chevrolet Company November 1, 1948 
1300 K Street, Sacramento, California 


Gentlemen: 

In delivering to you herewith new Chevrolet Sell- 
ing Agreement to be effective for the term com- 
mencing November 1, 1948, we direct your attention 
to the fact that our action is not to be regarded as 
evidence of satisfaction on our part with the opera- 
tion of your dealership as to financial setup within 
the requirements of Paragraph 15 thereof. On the 
contrary, your operation is unsatisfactory in that 
all or part of the ownership of the dealership is 
held by a trust. 

As you know, the Chevrolet Selling Agreement is 
a personal contract for a stated and limited term 
only and is dependent for its continuance during 
that term upon the direct relations by and between 
Chevrolet Motor Division and the dealership prin- 
cipal named in Paragraph Third thereof. In keep- 
ing with the nature of this Agreement and to fa- 
cilitate the handling of operating details by and 
between Chevrolet Motor Division and the dealer- 
ship principal on a basis permitting of control 
solely by the dealership principal and without actual 
or potential interference by any other party and 
also to insure the financial stability of the Chevrolet 
dealership organization for the mutual advantage 
of the Chevrolet dealership and of Chevrolet Motor 
Division, it is the desire and policy of Chevrolet 
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Motor Division that all ownership of the Chevrolet 
dealership be held directly by individuals approved 
by Chevrolet Motor Division. 

The new Chevrolet Selling Agreement is herewith 
delivered to you, therefore, wpon the express rep- 
resentation by you that action will be taken to 
effect the foregoing objective not later than April 
30, 1949. 

Will you please indicate your understanding ac- 
cordingly by signing the attached carbon copy of 
this letter and return the same promptly to the un- 
dersigned with the executed copy of the new Chey- 
rolet Selling Agreement. 

Very truly yours, 


T. H. Keating 
General Sales Manager 
Chevrolet Motor Division 
General Motors Corporation 
/s/ By A. W. Strang, Zone Manager 


PETITIONERS’ EXHIBIT No. 28 
[Letterhead of Chevrolet Motor Division] 


Capitol Chevrolet Company November 1, 1948 
1300 K Street, Sacramento, California 


Gentlemen : 

In delivering to you herewith new Chevrolet Sell- 
ing Agreement to be effective for the term com- 
mencing November 1, 1948, we direct your attention 
to the fact that our action is not to be regarded as 
evidence of satisfaction on our part with the opera- 
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tion of your dealership as to financial setup within 
the requirements of Paragraph 15 thereof. On the 
contrary, your operation is unsatisfactory in that 
all or part of the ownership of the dealership is 
held, in effect, by a holding company. 

As you know, the Chevrolet Selling Agreement is 
a personal contract for a stated and limited term 
only and is dependent for its continuance during 
that term upon the direct relations by and between 
Chevrolet Motor Division and the dealership prin- 
cipal named in Paragraph Third thereof. In keep- 
ing with the nature of this Agreement and to fa- 
cilitate the handling of operating details by and 
between Chevrolet Motor Division and the dealer- 
ship principal on a basis permitting of control 
solely by the dealership principal and without ac- 
tual or potential interference by any other party 
and also to insure the financial stability of the 
Chevrolet dealership organization for the mutual 
advantage of the Chevrolet dealership and of Chev- 
rolet Motor Division, it is the desire and _ policy 
of Chevrolet Motor Division that all ownership of 
the Chevrolet dealership be held directly by in- 
dividuals approved by Chevrolet Motor Division. 

The new Chevrolet Selling Agreement is herewith 
delivered to you, therefore, upon the express rep- 
resentation by you that action will be taken to effect 
the foregoing objective not later than September 
30, 1949. 

Will you please indicate your understanding ac- 
cordingly by signing the attached carbon copy of 
this letter and return the same promptly to the 
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The foregoing is hereby agreed to and accepted 
this lst day of November 1948. 


Mid-Valley Chevrolet Company 
/s/ By F. Novman Phelps 


PETITIONERS’ EXHIBIT No. 30 
[Letterhead of Chevrolet Motor Division] 


Mid-Valley Chevrolet Co. Nov. 1, 1948 
San Bernardino, California 


Gentlemen: 

In delivering to you herewith new Chevrolet Sell- 
ing Agreement to be effective for the term com- 
mencing November 1, 1948, we direct your attention 
to the fact that our action is not to: be regarded as 
evidence of satisfaction on our part with the op- 
eration of your dealership as to financial setup 
within the requirements of Paragraph 15 thereof. 
On the contrary, your operation is unsatisfactory 
in that all or part of the ownership of the dealership 
is held, in effect, by a holding company. 


As you know, the Chevrolet Selling Agreement is 
a personal contract for a stated and limited term 
only and is dependent for its continuance during 
that term upon the direct relations by and between 
Chevrolet Motor Division and that the dealership 
principal named in Paragraph Third thereof. In 
keeping with the nature of this Agreement and to 
facilitate the handling of operating details by and 
between Chevrolet Motor Division and the dealer- 
ship principal on a basis permitting of control 
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solely by the dealership principal and without ac- 
tual or potential interference by any other party 
and also to insure the financial stability of the 
Chevrolet dealership organization for the mutual 
advantage of the Chevrolet dealership and of Chev- 
rolet Motor Division, it is the desire and policy of 
Chevrolet Motor Division that all ownership of the 
Chevrolet dealership be held directly by individuals 
approved by Chevrolet Motor Division. 


The new Chevrolet Selling Agreement is herewith 
delivered to you, therefore, upon the express rep- 
resentation by you that action will be taken to effect 
the foregoing objective not later than September 
30, 1949. 


Will you please indicate your understanding ac- 
cordingly by signing the attached carbon copy of 
this letter and return the same promptly to the 
undersigned with the executed copy of the new 
Chevrolet Selling Agreement. 


Very truly yours, 


T. H. Keating 
General Sales Manager 
Chevrolet Motor Division 
General Motors Corporation 
/8/ By J. W. Steele, Zone Manager 


The foregoing is hereby agreed to and accepted 
this Ist day of November 1948. 


Mid-Valley Chevrolet Company 
/s/ By F. Norman Phelps 
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PETITIONERS’ EXHIBIT No. 31 
[Letterhead of Chevrolet Motor Division] 


Howell Chevrolet Co., November 1, 1948 
Glendale, California 


Gentlemen: 

In delivering to you herewith new Chevrolet Sell- 
ing Agreement to be effective for the term com- 
mencing November 1, 1948, we direct vour attention 
to the fact that our action is not to be regarded as 
evidence of satisfaction on our part with the opera- 
tion of your dealership as to financial setup within 
the requirements of Paragraph 15 thereof. On the 
contrary, your operation is unsatisfactory in that 
all or part of the ownership of the dealership is 
held by a trust. 


As you know, the Chevrolet Selling Agreement is 
a personal contract for a stated and limited term 
only and is dependent for its continuance during 
that term upon the direct relations by and between 
Chevrolet Motor Division and the dealership prin- 
cipal named in Paragraph Third thereof. In keep- 
ing with the nature of this Agreement and to fa- 
cilitate the handling of operating details by and 
between Chevrolet Motor Division and the dealer- 
ship principal on a basis permitting of control 
solely by the dealership principal and without ac- 
tual or potential interference by any other party 
and also to insure the financial stability of the 
Chevrolet dealership organization for the mutual 
advantage of the Chevrolet dealership and of Chev- 
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rolet Motor Division, it ig the desire and policy of 
Chevrolet Motor Division that all ownership of the 
Chevrolet dealership be held directly by individuals 
approved by Chevrolet Motor Division. 


The new Chevrolet Selling Agreement is here- 
with delivered to you, therefore, upon the express 
representation by you that action will be taken 
to effect the foregoing objective not later than April 
30, 1949, 


Will you please indicate your understanding ae- 
cordingly by signing the attached carbon copy of 
this letter and return the same promptly to the un- 
dersigned with the executed copy of the new Chey- 
rolet Selling Agreement. 


Very truly yours, 


T. H. Keating 
General Sales Manager 
Chevrolet Motor Division 
General Motors Corporation 
7s/ By JAW Steele, Zone Manager 


The foregoing is hereby agreed to and accepted 


this Ist day of November 1948. 


Howell Chevrolet Company 
/8/ By EF. Norman Phelps 
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PETITIONERS’ EXHIBIT No. 32 
[ Letterhead of Chevrolet Motor Division ] 


Howell Chevrolet Co., Nov. 1, 1948 
Glendale, California 


Gentlemen: 

In delivering to you herewith new Chevrolet Sell- 
ing Agreement to be effective for the term com- 
mencing November 1, 1948, we direct your attention 
to the fact that our action is not to be regarded 
as evidence of satisfaction on our part with the 
operation of your dealership as to financial setup 
within the requirements of Paragraph 15 thereof. 
On the contrary, your operation is unsatisfactory 
in that all or part of the ownership of the dealer- 
ship is held, in effect, by a holding company. 

As you know, the Chevrolet Selling Agreement is 
a personal contract for a stated and limited term 
only and is dependent for its continuance during 
that term upon the direct relations by and_ be- 
tween Chevrolet Motor Division and the dealership 
principal named in Paragraph Third thereof. In 
keeping with the nature of this Agreement and to 
facilitate the handling of operating details by and 
between Chevrolet Motor Division and the dealer- 
ship principal on a basis permitting of control 
solely by the dealership principal and without ac- 
tual or potential interference by any other party 
and also to insure the financial stability of the 
Chevrolet dealership organization for the mutual 
advantage of the Chevrolet dealership and of Chev- 
rolet Motor Division, it is the desire and policy of 
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Chevrolet Motor Division that all ownership of the 
Chevrolet dealership be held directly by individuals 
approved by Chevrolet Motor Division. 

The new Chevrolet Selling Agreement is here- 
with delivered to you, therefore, upon the express 
representation by you that action will be taken 
to effect the foregoing objective not later than Sep- 
tember 30, 1949. 

Will you please indicate your understanding ac- 
cordingly by signing the attached carbon copy of 
this letter and return the same promptly to the un- 
dersigned with the executed copy of the new Chev- 
rolet Selling Agreement. 

Very truly yours, 

T. H. Keating 
General Sales Manager 
Chevrolet Motor Division 
General Motors Corporation 
/s/ By J. W. Steele, Zone Manager 


The foregoing is hereby agreed to and accepted 
this Ist day of November 1948. 
Howell Chevrolet Company 
/s/ By F. Norman Phelps 


PETITIONERS’ EXHIBIT No. 33 
Mr. Gus Culbertson September 17, 1948 
Chevrolet Motor Division 
Los Angeles, California 
Dear Gus: 


Recently a representative of your office notified 
me that it is Chevrolet Motor Division’s desire that 
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no ‘‘holding company”’ or “trust’’ own any a of 
the stock of a Chevrolet dealership. 

I just want you to know that both Mr. eave 
and I are anxious to cooperate in every way pos- 
sible. This matter has been referred to our attor- 
ney and as soon as he advises us the steps we 
should take, we will get in touch with you and at- 
tempt to work out a satisfactory solution. 

Very truly yours, 


F’, Norman Phelps 
ENP wns 


PETITIONERS’ EXHIBIT No. 34 


Mr. A. W. Strang September 18, 1948 
Chevrolet Motor Division 
Oakland, California 


Dear Art: 

Recently Clarence DeLong notified me that it is 
Chevrolet Motor Division’s desire that no ‘‘holding 
company” or ‘‘trust’? own any part of the stock 
of a Chevrolet dealership. 

I just want you to know that both Mr. Kenyon 
and I are willing and anxious to cooperate in every 
way possible. This matter has been referred to our 
attorney and as soon as he advises us the steps we 
should take, we will get in touch with you and at- 
tempt to work out a satisfactory solution. 

Very truly yours, 


F’. Norman Phelps 
FNP :ns 
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PETITIONERS’ EXHIBIT No. 35 


Mr. A. W. Strang October 16, 1948 
Chevrolet-Oakland 
10910 East 14th Street, Oakland 4, California 


Dear Art: 

Mr. DeLong and I had a conference concerning 
our situation after the Contracting Meeting here in 
Sacramento last Monday; then on Wednesday Mr. 
DeLong called and asked that I give you the in- 
formation concerning our setup as I gave it to him 
verbally. 


You will remember that previously I informed 
you we would do anything that Chevrolet Motor 
Company required concerning our capital structure, 
and inasmuch as the Division wishes us to eliminate 
the Trust and the Holding Company, I informed 
you we would arrange to do this. 


As you know, the J. A. K. Co., which is a Nevada 
Corporation owned by James A. Kenyon, now owns 
30 per cent of the stock in Capitol Chevrolet Com- 
pany, 30 per cent in Mid Valley Chevrolet, and 20 
per cent in Howell Chevrolet. Our attorney advises 
that if this J. A. K. Co. were to be liquidated at the 
present time, the tax situation is such that Mr. 
Kenyon and I would be subject to approximately 
$90,000.00 tax. 


It would seem that if it were possible for you 
to permit us to postpone the change until the Rev- 
enue Act of 1949 passes both the House and the 
Senate, it would be most helpful to us. 
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Also, the complications would be the same in the 
separation of the Center Chevrolet at Colton from 
Mid Valley Chevrolet in San Bernardino. 


So in both instances it unquestionably would 
work a hardship on us to make the changes at the 
present time—and if at all possible we would like 
to wait and see if this new tax bill is passed. It is 
my understanding that it passed the House at the 
last session, but was buried in the Senate due to the 
great number of Bills in the closing days of the 
session. 


At the present time we are working on a way 
to buy out the Trust by the different corporations. 
We believe this can be handled because although 
it is an irrevocable Trust, Mr. Kenyon has juris- 
diction over the Trust until his daughter becomes 
of age. 


In eliminating both the Trust and the Holding 
Company, it may be necessary to reduce our Net 
Working Capital substantially, and this might re- 
sult in our being under-capitalized according to the 
established standard requirements. 

We will give you a detailed report as to just what 
we would like to do in the very near future, at 
which time I will come to your office and explain 
the entire transaction in detail. I would appreciate 
very much having Mr. Connell sit in on this dis- 
cussion because, as you know, the deals in South- 
ern California are also involved. 

Because of the complications, I would appreciate 
Chevrolet Motor Division giving us six months or 


Commissioner of Internal Revenue 157 


a year to work out of the seeming difficulties with 
which we are faced at the present time. 
Very truly yours, 


F. Norman Phelps, President 


ec—Mr. J. L. Connell, Mr. Gus Culbertson, Mr. J. 
A. Kenyon. 
FNP :ns 


PETITIONERS’ EXHIBIT No. 36 
AGREEMENT 


This Agreement, made and entered into this 21 
day of December, 1948, by and between I’. Norman 
Phelps, Alice Phelps, James A. Kenyon, Jackson 
Howell, and James A. Kenyon, Trustee of the 
Patricia May Kenyon Trust. 

Witnesseth : 

Whereas the parties hereto are all stockholders 
of Howell Chevrolet Company except James A. 
Kenyon, who is the owner and holder of all of the 
outstanding capital stock of J. A. K. Co., a Nevada 
Corporation, which owns 180 shares of the capital 
stock of Howell Chevrolet Company; and 


Whereas, the Chevrolet Division of General 
Motors Corporation has notified Howell Chevrolet 
Company that the stock ownership of the Patricia 
May Kenyon Trust in Howell Chevrolet Company 
must be discontinued; and 


Whereas, the parties hereto have agreed upon a 
plan whereby the said demands of the Chevrolet 
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Division of General Motors Corporation shall be 
met; and 


Whereas, the said plan contemplates that the 
Howell Chevrolet Company shall purchase 100 
shares of its outstanding capital stock from F. Nor- 
man Phelps and Alice Phelps, 100 shares from 
Jackson Howell, and 100 shares from the Patricia 
May Kenyon Trust, and that, subject to the ap- 
proval of the Superior Court of the State of Cali- 
fornia, James A. Kenyon will purchase from the 
said Patricia May Kenyon Trust 20 shares of the 
said Howell Chevrolet Company capital stock; and 


Whereas, in the event that the Court approves 
said purchase by James A. Kenyon from the Pat- 
ricia May Kenyon Trust the voting control of F. 
Norman Phelps and Alice Phelps, Jackson Howell 
and James A. Kenyon will be equal, but in the event 
that the Court shall not permit of the purchase 
by the said James A. Kenyon from the said Pat- 
ricia May Kenyon Trust of 20 shares of Howell 
Chevrolet Company capital stock and the said stock 
is purchased bythe Howell Chevrolet Company, the 
voting control will not be equal as among these par- 
ties ; 

Now, Therefore, in consideration of the sum of 
One Dollar ($1.00) in hand paid each to the other, 
and other valuable considerations, F. Norman 
Phelps and Alice Phelps together and Jackson 
Howell agree that, in the event that the said Su- 
pertor Court shall not approve of the application 
of James A. Kenyon to purchase 20 shares of the 
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Howell Chevrolet Company capital stock from the 
Patricia May Kenyon Trust, said Howell Chevrolet 
Company may purchase the said 20 shares at the 
price of $465.08 per share, and that in such event 
they will sell to said James A. Kenyon 624 shares 
each of Howell Chevrolet Company capital stock 
now owned by them respectively (I. Norman 
Phelps and Alice Phelps 624 shares and Jackson 
Howell 624 shares) at the said price of $465.08 per 
share; and James A. Kenyon agrees to buy from 
B. Norman Phelps and Alice Phelps 624 shares of 
Howell Chevrolet Company capital stock and from 
Jackson Howell 654 shares of the said capital stock 
of Howell Chevrolet Company at said per share 
price. 


This agreement shall be binding upon the heirs 
and assigns of the parties hereto. 


In Witness Whereof, the parties hereto have 
hereunto set their hands the day and year first 
above written. 


/s/ F. Norman Phelps 
/s/ Alice Phelps 
/s/ James A. Kenyon 
/8/ Jackson Howell 
/s/ Jas. A. Kenyon, Trustee 
Trustee of the Patricia May 
Kenyon Trust 
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[Title of Tax Court and Cause. ] 


STIPULATION TO TAKE DEPOSITION 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto by their respective counsel 
of record that the testimony of J. L. Connell, a 
witness on the part of the petitioners, whose ad- 
dress is 728 Harcourt Road, Gross Point, Michi- 
gan, be taken at 9:00 a.m. o’clock on August 30, 
1955 at 1104 Pacific Mutual Building, 523 West 6th 
Street, Los Angeles 14, California, before Helen D. 
Wilson, a notary public in and for the county of 
Los Angeles, State of California, and that if said 
deposition is not completed on said day it will be 
continued from time to time thereafter until com- 
pleted; that said deposition and testimony, when 
taken, may be read and used in evidence in said 
cause on any trial thereof or in any proceeding 
therein, subject to the same objections and excep- 
tions as if said witness were personally present, 
but without objection or exception to the time, place 
and manner of taking the same, or to the form of 
the questions, unless noted at the time. 


/s/ WELLMAN P. THAYER, 
Counsel for Petitioners, F. Norman Phelps, Alice 
Phelps and James A. Kenyon Trust, James A. 
Kenyon Trustee. 


/s/ CAMERON B. AIKENS, 
Counsel for Petitioners, Jackson Howell and Vir- 
einia Howell 
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/s/ JOHN POTTS BARNES, REM 
Chief Counsel, Internal Revenue Service, Counsel 
for Respondent. 


[Title of Tax Court and Causes. ] 


DEPOSITION OF JOHN LESTER CONNELL 


Room 1104, Pacifie Mutual Building, 523 West 
Sixth Street, Los Angeles 14, California. Tuesday, 
August 30, 1955. 


Testimony for Petitioners 

The parties met, pursuant to Stipulation, at 1:00 
p.m. at the above time and place. 

Present: Wellman P. Thayer, Esq., of Dempsey, 
Thayer, Deibert & Kumler, 523 West Sixth Street, 
Los Angeles 14, California, for Petitioners F’. Nor- 
man Phelps and Alice Phelps and the James A. 
Kenyon Trust. Cameron B. Aikens, Esq., of Getz, 
Aikens & Manning, 6435 Wilshire Boulevard, Los 
Angeles 48, California, for Petitioners Jackson 
Howell and Virginia Howell. Mark Townsend, Ksq., 
(Hon. John Potts Barnes, Esq., Chief Counsel, In- 
ternal Revenue Service) 11385 Subway Terminal 
Building, Los Angeles, California, for the Com- 
missioner. 

Proceedings 


JOHN LESTER CONNELL 
ealled as a witness for and on behalf of the Peti- 
tioners, having been first duly sworn, was examined 
and testified as follows: 
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(Deposition of John Lester Connell.) 
Direct Examination 

Q. (By Mr. Thayer): Will you state your full 
name, please? 

A. John Lester Connell, C-o-n-n-e-l-l. 

Q. What is your occupation, Mr. Connell? 

A. I am presently on special assignment to the 
General Sales Manager of Chevrolet Motor Divi- 
sion, GM. 

Q@. How long have you been employed by Chev- 
rolet Motor Division of the General Motors Cor- 
poration ? A. This is my 25th year. 

Q. What offices have you held during the course 
’ of that employment? 

A. I have been Zone Manager in Des Moines, 
Zone Manager in New Orleans, Assistant Regional 
Manager, Chicago, Regional Manager, Kansas City, 
Regional Manager here on the Coast and now 

Q. When did you start your present work? 

A. I started with the company in December 10, 
1931. At that time I was Special Representative, 
and three years later I was made Zone Manager. 

Q. When did you first become a Regional Man- 
ager? 

A. March 5 of 1945 at Kansas City. 

Q. During the year 1948 what was the nature 
of your employment? 

A. Regional Manager of the Pacific Coast Re- 
gion located at Oakland, California. 

Q. During the year 1948 was one of your of- 
ficial duties, as Regional Manager for the Pacific 
Coast Region, to familiarize yourself with direc- 
tives from the General Sales Manager to the dealers 
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(Deposition of John Lester Connell. ) 
within your region ? DON eS, sir” 

Q. Do you know, of your own knowledge, 
whether, during the year 1948, Chevrolet Motor 
Division of General Motors Corporation had a 
policy concerning the ownership of interests in 
dealerships by trusts and holding companies ? 

A. There was such a policy issued in 1948, I 
couldn’t tell you what month. 

Q. What was that policy ? 

A. The policy was to the effect that trusts and/ 
or holding companies could not own, as such, in- 
terest in Chevrolet dealerships. 

@. I show you six documents which have been 
marked Petitioners’ Exhibits 27 through 32, both 
inclusive, and will ask you to examine them. 

(The witness examined the exhibits. ) 

Q. (By Mr. Thayer): Referring to Petitioners’ 
Exhibits 27 through 32, both inclusive, I will ask 
you whether the statements contained in such let- 
ters to the effect that the operation of the three 
dealerships mentioned therein Was unsatisfactory 
in that all or part of the ownership of such dealer- 
ships was held by a trust and a holding company, 
were in conformance with the policy of Chevrolet 
Motor Division, which you have just mentioned. 

A. They all state that they are unsatisfactory 
in that all or part of the ownership is held cither 
by a trust or a holding company. It further states 
in Paragraph 3 that, “The new Chevrolet selling 
agreement is herewith delivered to you, therefore, 
upon the express representation by you that action 
will be taken to effect the foregoing objective not 
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(Deposition of John Lester Connell.) 

later than April 30, 1949.” This is a standard form 
letter that we used in all cases of this kind that 
were in violation of either the trust policy or the 
holding company policy. We were going on record 
with these men who had previously been advised 
verbally that they were in violation of a policy now 
in effect by the Chevrolet Motor Division. 

@. Those letters, then, were issued in conform- 
anee with that policy? 

A. That’s right, and these letters, of course, 
were issued by the zone managers who operated 
under the Regional Office and handled all the op- 
erations of the dealerships and only referred to the 
Region those cases which they could not bring to 
a conelusion. | 

Q@. Do you know, of your own knowledge, 
whether any dealers within the Pacifie Coast Re- 
gion were affected by the Chevrolet Motor Division 
policy ? 

A. Yes, there were some five or six. 

@. During the year 1948 did you know, of your 
own knowledge, that the Capitol Chevrolet Com- 
pany, the Mid-Valley Chevrolet Company and the 
Howell Chevrolet Company were operating in con- 
travention of the policy which you have just men- 
tioned ? 

A. JI did. I want to make this statement here 
that prior to the issuance of this policy, none of 
these dealerships were in violation of anything, be- 
cause we had no such policy in effect prior to 1948. 
A dealership having a trust or a holding company 
owning any part of that dealership after our 1948 
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Selling Agreement were advised that they would 
have to, in some form or other, remove the interest 
owned by the holding company or trust to qualify 
for a new Selling Agreement. 

Q. In your capacity as Regional Manager of 
the Pacific Coast Region, did you, during the year 
1948, counsel or advise any of the affected dealers 
within your region concerning the policy above 
mentioned ? 

A. I had two dealers who, for some reason or 
another, did come to the Region to discuss their 
problems with me, not only the dealerships in ques- 
tion, but specifically one other dealership. 

@. In your official capacity as Regional Man- 
ager of the Pacific Coast Region of Chevrolet Motor 
Division, did you at any time during the year 1948 
advise any of the officers of Capitol Chevrolet Com- 
pany, Mid-Valley Chevrolet Company or Howell 
Chevrolet Company of the Chevrolet Motor Divi- 
sion policy which you have mentioned above? 

A. J might want to qualify the word “advise” but 
I did discuss this entire matter with one of the 
officials who came to me at that time with their 
own problem as to when and how they might 
quahfy. 

Q. What official was that? 

A. Mr. Phelps, Norman Phelps. 

Q. Will you please relate the circumstance, or 
circumstances under which Mr. Phelps came to you 
and discussed with you the matter of this policy? 

A. ‘The whole matter had been first discussed 
with Mr. Phelps by our then Zone Manager, I be- 
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lieve Mr. Strang in Oakland, who advised him of 
the policy going into effect, and because both the 
trust and the holding company owned part of their 
dealerships, that they would have to qualify in 
order to be given a new selling agreement the fol- 
lowing year. He had some conditions at that time 
—let me put it this way: At no time did he object 
to going along with us on our new policy, but he 
was asking for time and felt that they possibly 
eouldn’t qualify between the time we first talked to 
him and the time that our new selling agreement 
would be issued. I don’t recall a particular cireum- 
stance, but it was agreed that there would be some 
extension given to him, but that we were not waiv- 
ing our policy, and one of the letters was then sent 
to all of his agencies notifying them that we were 
signing this agreement, but he would have to meet 
our requirements before the new one would be of- 
fered. In effect, that is what our letter said. At that 
time, too, because of what we really call about 
three and a half dealerships, actually three dealer- 
ships and a smaller dealership which was wholly 
owned by one of the dealerships, it was my sugges- 
tion to Norm that because our operation had been 
mutually satisfactory as the operation had been 
going along, that to qualify under this new pro- 
vision I felt it would be more than fair that each 
retain, after meeting our new requirements, the 
same per cent of ownership in these dealerships, 
as otherwise it would work a hardship on one or 
the other who might be at the time in violation, 
realizing that in this particular instance the viola- 
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tion was mainly on the part of one partner affect- 
ing another partner. I thought it no more than fair 
that after the trust and holding company had 
withdrawn their interest, that all partners still re- 
tain a like percentage in their dealerships. That I 
discussed with Mr. Phelps. 

Q. When you referred to “each’’ and again to 
‘“‘the partners,” were you referring to Mr. Phelps, 
Mr. Kenyon and Mr. Howell? 

Pee that’s richt, 

Q. (By Mr. Aikens): Mr. Connell, you refer to 
the signing of the contract. Are you referring to 
a direct dealer selling agreement? 

A. I shouldn’t have said “contract.’? We don’t 
have any such thing. I am referring to our selling 
agreement. 

Q. And the date of that selling agreement, for 
what period are we referring to? 

A. We are referring to what would be normally 
known as the 1949 Selling Agreement effective No- 
vember 1, 1948. We were offering the 1948 Selling 
Agreement with the provision that they meet our 
requirement before we would offer to discuss with 
them the signing of their 1949 Selling Agreement. 

Q. I show you Petitioners’ Exhibit No. 24 and 
ask you whether or not this was the type of agree- 
ment that you referred to in your last answer given 
to Mr. Thayer’s question. 

A. Yes, that is a photostat of our regular sell- 
ing agreement. 

Q. (By Mr. Thayer): Mr. Connell, based upon 
your long experience as an executive of Chevrolet 
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Motor Division of General Motors Corporation, do 
you have an opinion as to the effect of the failure 
or refusal of Capitol Chevrolet Company, Mid- 
Valley Chevrolet Company or Howell Chevrolet 
Company to comply with the policy of Chevrolet 
Motor Division, as set forth in Petitioners’ HEx- 
hibits 27 through 32, both inclusive ? 

A. It was my considered opinion in my capacity 
that either this dealership or any other dealer, if 
they were in violation, would again be notified, 
after having first received this letter notifying them 
that they were in violation, that their present sell- 
ing agreement had been given them with the under- 
standing that during its life they would comply 
with our new policy. They would then be sent 
another letter in which they would be told a new 
selling agreement was not being offered, because 
they were not complying with the policy of the 
company, stating, in effect why and how they were 
not qualifying. We have many different policies, 
of course, that might come under that same 
heading. 

Q. My. Connell, were the three dealerships, 
Capitol Chevrolet Company, Mid-Valley Chevrolet 
Company and Howell Chevrolet Company, all in the 
Pacifie Coast Region? A. That’s right. 

My. Thayer: That is all. 


Cross Examination 
Q. (By Mr. Townsend): Mr. Connell, despite 
the fact that a dealer was a corporation in form, 
Chevrolet Division would still look to certain key 
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individuals and hold those individuals personally 
responsible, would they not? 

A. We do. In fact, our selling agreement recog- 
nizes only the person named in Paragraph 3. 

Q. in other words, you wouldn’t hold every 
shareholder in the corporation responsible, just 
those key individuals? 

A. We would. I would have to give you my own 
opinion, we would look to that man to meet our 
requirements by seeing that the corporation quali- 
fied. We wouldn’t offer him that right to sign again 
in Paragraph 3. I might say that I don’t know of 
anyone that was not offered a selling agreement. 
In this case they qualified. We merely gave them 
some time to qualify, and they did, so we went 
along. 

Q. Now, as you know, Mrs. Phelps also owned 
stock in these corporations. 

A. Yes, I know that. 

Q. Would the Chevrolet Division object if she 
transferred or sold her stock to Mr. Phelps? 

A. No, but we again have a policy that. covers 
that. The question would have to clear first to the 
Zone, the Zone then has to pass it to the Region. 
If the Zone says they see no objection to her selling 
the stock, they clear it to the Region, and the Re- 
gional Manager then has to approve it. He can turn 
it down and it goes no further, but after the Re- 
gional Manager approves, it still has to clear the 
Central Office. Then the approval comes back to 
the Region, and the Zone is notified. 

Q. As a practical matter the fact that Mr. 
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Phelps was one of the individuals that you looked 
to who is named in Paragraph 3, in your opinion 
would there be any objection to his wife’s transfer- 
ring her stock to him? 

A. TJ see no objection. 

Q. Does Chevrolet Division, or did Chevrolet 
Division of General Motors, have any policy with 
respect to equal ownership of these corporations, 
and I speak of corporations Mid-Valley 

A. No, only this: The man in Paragraph 3, 
either in a partnership or a corporation, must own 
outright a minimum of 25 per cent of whatever the 
issued stock of the corporation is. But a change 
of one share of stock still has to clear through the 
same steps I told you about. 

Q. The only requirement, then, that Chevrolet 
Division of General Motors had was that a key 
individual, one named in Paragraph 3, own at least 
25 per cent? 

A. Must own, or he cannot be in Paragraph 3. 

Q. Then Chevrolet Division would only object if 
a shareholder’s interest fell below 25 per cent? 

A. That’s right. 

Q. Would they object if he was completely 
eliminated ? 

A. Then our selling agreement would not be in 
effect, and we would have to start all over again 
and have a new man who could qualify to be in 
Paragraph 3. He must not only be acceptable, but 
he must be qualified as an operator. 

Q. Would you consider Mr. Phelps qualified as 
the only individual? If he attained complete own- 
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ership of this corporation, would you consider him 
qualified to be the only individual named in ‘Paras 
graph 3? 

A. I wouldn’t know. I wouldn’t say the only one 
qualified. 

Q. In other words, you do have selling agree- 
ments with just one man named in Paragraph 32 

A. Oh, yes, and we have others with more than 
one. 

Q. Would you consider Mr. Phelps as well 
qualified as any other dealership where one man 
might be named in Paragraph 3? 

A. That’s right. We recognize that or he 
wouldn’t be there. 

Q. Based on your experience with General 
Motors, can you see where any objection would 
have been raised if Mr. Phelps, solely, had been 
named in Paragraph 3 of a dealership ? 

A. There would have been no objection to that. 
In fact, I think that is the way the selling agree- 
ment was in effect. I think his signature was the 
only one there. 

@. You spoke about your suggestion to Mr. 
Phelps with respect to the equal ownership of' these 
dealerships. Was that your personal suggestion, or 
was it General Motor’s policy that you were ex- 
pressing ? 

A. I was not quoting policy. That was my own 
operation experience. I felt that we had been going 
along fine. Our relations were splendid, and to make 
any change in the operation at that time, I didn’t 
feel would be good. I felt, further, and this related 
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to Mr. Kenyon, if he had to withdraw his holding 
company and his trust, which he had, he would be 
practically pushed out of the deal by Mr. Phelps; 
that he would either have to raise more money or 
have to go out and borrow money or take in an- 
other partner to put in the money necessary to meet 
our capital requirements; that it would be no more 
than fair that they keep like percentages. As to 
how they took the money out, that is none of my 
business. My position was merely to see that they 
met the requirements of their selling agreements 
and any policies. 

Q. Did Mr. Phelps understand that it was your 
suggestion rather than General Motor’s suggestion 
or policy? 

Mr. Thayer: I wish to interpose an objection. 
I object to that question as calling for a conclusion 
of the witness, a conclusion for which no founda- 
tion can or has been laid. 

Mr. Aikens: I join in that objection. 

The Witness: Yes, I believe he understood that. 

Q. (By Mr. Townsend): Was anything said 
during that conversation about the fact that a new 
selling agreement would not be issued unless they 
kept equal ownership ? 

A. We don’t go to that extent. The letters that 
We issue are put out by our Central office, and they 
explain in effect what we are telling the dealers, 
and our dealers usually go along with us on that, 
as you can see from this letter. 

Q. Excuse me, Mr. Connell, I am not discussing 
the fact about the trust or holding company hav- 
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ing to be eliminated. What I am expressly refer- 
ring to is the fact that they keep equal en 
was your suggestion. 

A. It was my prerogative as Manager here on 
the Coast to keep my dealerships operating as I felt 
they should be operated, and that was my personal 
opinion at that time. 

Q. Was there any implied threat whatsoever 
that a new selling agreement would not be issued? 

A. None whatsoever on that. 

Q. Could Mr. Phelps have understood any im- 
plied threat from your suggestion ? 

A. No reason to. 


Q. You know that in 1950 Mr. Kenyon and Mr. 
Phelps did split up their ownership ? 

A. That’s right. 

Q. Did you approve of that? 

A. I had to in the normal course of my duties. 
Originally the forms and papers on which we had 
to make out a case of this kind were made at the 
zone level. They would have to clear my office for 
my signature. 

Q. They had the same problems in 1950 that 
you envisioned back there in 1948 such as raising 
additional capital to meet the minimum require- 
ments in 1950, did they not? 

A. That’s right. 

Q. But it was still approved by Chevrolet 
Division ? 

A. That’s right. We give them a_ reasonable 
length of time to set up the standard, and then we 
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give them a year from the date the standard is 
written to meet that standard. 

Q. But you did approve the splitting between 
Mr. Phelps and Mr. Kenyon in 1950? 

A. That’s right. 

Q. I understood on your direct testimony that 
you differentiated between the selling agreement 
and a contract. 

A. JI should have never used the word ‘‘con- 
tract.”’ There is no such thing. 

Q. Don’t you consider the selling agreement a 
contract ? A. No, sir. 

Q. Would you elucidate? 

A. General Motors has always contended in all 
court procedures that we have no such thing as a 
contract. It is an agreement drawn up and signed 
by the zone manager and the dealer in which we 
agree to do certain things and the dealer agrees to 
do certain things. It has never been held in any 
court that it is a contract. It is a selling agree- 
ment. 

@. It has been in the courts, do you know? 

A. Oh, yes. This is my own opinion, but my 
understanding is that it has been through all the 
courts and has heen held that it is not a contract. 
I am giving that as my own personal understand- 
ing. 

@. It is a gentleman’s agreement, more or less? 

A. That’s right, and I misused the word when 
J said “Scompmnct.”” 

Q. Isn’t it a fact, Mr. Connell, that General 
Motors, the top officials of General Motors, issued 
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instructions to their various branch managers not 
to give opinions or references to the methods to be 
employed in eliminating these trusts and holding 
companies from ownerships in these agencies? 

A. I didn’t give any opinion or suggestion as to 
how it might be eliminated. 

Q. Was that not the policy of General Motors 
that no opinions or references be given? 

A. J was never cognizant of that fact, although 
it was just good business that it was not our busi- 
ness. We referred them to their own legal counsel. 

Mr. Townsend: That is all. 


Redirect Examination 

Q. (By Mr. Aikens): Mr. Connell, as I under- 
stand your testimony, you have testified that you 
suggested to Mr. Phelps that after the retirement 
of the trust and holding company, you wanted the 
balance of stock control in each of the three cor- 
porations to remain the same as it was before the 
retirement of the trust and holding company, is 
that correct ? 

A. That is what I thought I stated in my orig- 
inal testimony. 

Q. Did you make this suggestion merely as a 
personal acquaintance or friend of Mr. Phelps or 
as the Regional Manager of the Chevrolet Motor 
Division charged with the responsibility of suc- 
cessful operations in the three dealerships that I 
mentioned here today? 

A. Well, certainly it was not made as a friend 
of Norm Phelps or for any benefit he might accrue 
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from it, because it would have been, I think, the 
reverse. I felt the dealerships should remain on the 
same percentage basis. It wasn’t that I ordered it as 
such. It was my suggestion that it be kept that 
way, because the operations were going along well. 
Everything was seemingly in good shape, and it 
would be forcing one of the partners out of the 
business. It would have put a man in a position 
of having to raise the money to meet our capital 
requirements. [ am merely supposing now. It wasn’t 
in my mind at that time of anything of a personal 
nature. It was purely that I felt that the business 
should be kept on the same basis as 1t was, and we 
were asking them to meet one of our policies by 
removing the trust and holding company interest. 
It was strictly a business decision on my part, and 
gsood or bad that was my decision at that time, and 
I felt it was to the best interest of our company 
and dealerships. 

@. But you made that suggestion as the Re- 
sional Manager of the Chevrolet Motor Division, 
which position you held at that time? 

Ae Witaw strict. 

Mr. Aikens: Those are all the questions that I 
have. 

Mr. Thayer: May it be stipulated that the dep- 
osition may be signed before any notary public and 
further that whether it be signed or unsigned, it 
may be used for the same manner and the same 
purpose and place and for the same intents and 
purposes as it would be if it were signed? 

Mr. Townsend: So stipulated. 
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Mr. Aikens: So stipulated. 

Mr. Thayer: May it be further stipulated that 
this deposition may be introduced in evidence at the 
hearing set for September 12, 1955, at Los Angeles, 
California? May it be further stipulated that the 
reporter may serve copies on the parties without 
the necessity of sending them to the Tax Court? 

Mr. Townsend: So stipulated. 

Mr. Aikens: So stipulated. 


(The deposition was closed at 2:00 p.m.) 


The undersigned certifies that he has read the 
foregoing testimony adduced at the place and on 
the date shown in the above-entitled cause; that the 
23 pages of testimony constitute a full, true and 
correct transcription of said testimony; and that 
changes, alterations or modifications, if any, have 
been noted by the notary public, at my suggestion, 
and initialed by me in each instance. 

September 7, California, Los Angeles, 1955. 


/s/ JOHN LESTER CONNELL, 
Deponent 


[Endorsed]: T.C.U.S. Filed Sept. 12, 1955. 


[Title of Tax Court and Causes. | 


STIPULATION TO TAKE DEPOSITION 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto by their respective counsel 
of record that the testimony of James A. Kenyon, 
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a witness on the part of the petitioners, whose ad- 
dress is Apartado 174, Acapuleo, Gro. Mexico, be 
taken at 3:00 p.m. o’clock on September 8, 1955 at 
1104 Pacific Mutual Building, 523 West 6th Street, 
Los Angeles 14, California, before Helen D. Wilson, 
a notary public in and for the County of Los An- 
geles, State of California, and that if said deposi- 
tion is not completed on said day it will be con- 
tinued from time to time thereafter until com- 
pleted; that said deposition and testimony, when 
taken, may be read and used in evidence in said 
cause on any trial thereof or in any proceeding 
therein, subject to the same objections and excep- 
tions as if said witness were personally present, 
but without objection or exception to the time, 
place and manner of taking the same, or to the 
form of the questions, unless noted at the time. 


/s/ WELLMAN P. THAYER, 

Counsel for Petitioners, F. Norman Phelps, Alice — 

Phelps and James A. Kenyon Trust, James A. 
Kenyon, Trustee. 


/s/ CAMERON B. ATKENS, 
Counsel for Petitioners, Jackson Howell and Vir- 
einia Howell. 


/s/ JOHN POTTS BARNES, REM 
Chief Counsel, Internal Revenue Service, Counsel 
for Respondent. 
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DEPOSITION OF JAMES A. KENYON 


Room 1104, Pacific Mutual Building, 523 West 
Sixth Street, Los Angeles 14, California. Thursday, 
September 8, 1955. 


Testimony for Petitioners 


The parties met, pursuant to Stipulation, at 3:00 
p-m. at the above time and place. 

Present: Wellman P. Thayer, Esq., of Dempsey, 
Thayer, Deibert & Kumler, 523 West Sixth Street, 
Los Angeles 14, California, for Petitioners F. Nor- 
man Phelps and Alice Phelps and the James A. 
Kenyon Trust. Cameron B. Aikens, Esq., of Getz, 
Aikens & Manning, 6435 Wilshire Boulevard, Los 
Angeles 48, California, for Petitioners Jackson 
Howell and Virginia Howell. Mark Townsend, 
Esq., (Hon. John Potts Barnes, Esq., Chief Coun- 
sel, Internal Revenue Service) 1135 Subway Term- 
inal Building, Los Angeles, California, for the 
Commissioner. 

Proceedings 


JAMES A. KENYON 
ealled as a witness for and on behalf of the Peti- 
tioners, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Thayer): Will you state your full 
name, please? 
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A. James A. Kenyon. 

@. Mr. Kenyon, were you, during the entire 
year 1948, an officer of each of the three corpora- 
tions Capitol Chevrolet Co., Mid-Valley Chevrolet 
Co., and Howell Chevrolet Co.? 

A. I was. 

Q. During the entire year 1948 were you the 
Trustee of the James A. Kenyon Trust? 

A. I was. 

Q. During the entire year 1948 were you the 
owner of all of the outstanding capital stock of the 
J. A. K. Co. corporation ? As adlerse 

Q. Mr. Kenyon, I show you six letters which 
have been marked Petitioners’ Exhibits 27 through 
32, both inclusive, and will ask you to examine 
them. 

(The witness examined the documents.) 

In your capacity as an officer of the three cor- 
porations, Howell Chevrolet Co., Mid-Valley Chey- 
rolet Co., and Capitol Chevrolet Co., were you 
aware of the receipt of these six letters on or about 
the date they bear? IA, Bl avass 

Q. Did you, at any time during the year 1948, 
discuss with your attorney, Mr. Thomas. R. Demp- 
sey, the matter of removing the James A. Kenyon 
Trust and the J. A. K. Co. from ownership of stock 
in the three corporations, Capitol Chevrolet Co., 
Mid-Valley Chevrolet Co., and Howell Chevrolet 
Co. in order to comply with the demands made by 
Chevrolet Motor Division in the six letters marked 
Petitioners’ Exhibits 26 through 32, both inclusive ? 

A. Yes, I did. 
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Q. Did you at any time request Mr. Dempsey 
to advise you concerning a method, or methods, by 
which Chevrolet Motor Division’s requirements, as 
set forth in these letters, could be accomplished ? 

A. I did. 

@. In your discussions with Mr. Dempsey, did 
you and he at any time discuss the possibility of 
you personally purchasing all of the stock of the 
three corporations which were owned by the Trust? 

A. Yes, we did. 

@. Do you know of your own knowledge why 
such a purchase was not made? 

A. Yes, I do. 

Q@. Why? 

A. First, because I didn’t have any money. Mr. 
Dempsey couldn’t find the money for me to put 
that investment in to buy the stock. 

Q. During the last four months of 1948 what 
did your assets consist of ? 

A. Outside of J. A. K. Co., I had a home in 
Palm Springs, maybe two or three thousand dollars 
in the bank. 

@. Would you say, then, that your total assets 
consisted of your stock in the J. A. K. Co., your 
Palm Springs home and the money in the bank? 

A. It was. 

Q. Did you sell that home during 1948 or any 
time shortly thereafter? 

A. I sold the home in 1952. 

@. And how much did vou receive for it? 

A. $22,500. 

Q. In your discussions with Mr. Dempsey, did 
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you and he at any time discuss the possibility of 
your eliminating the J. A. K. Co. ownership of 
stock in the three corporations by means of a 
liquidation ? A. Yes, we did. 

Q. Do you know, of your own knowledge, why 
a liquidation of J. A. K. Co. was not accomplished 
during the year 1948? A. Yes, I do. 

Q. Why was it not accomplished ? 

A. As Mr. Dempsey explained to me, it would 
cost me some $80,000 or $90,000 in taxes to liquidate 
J. A. K. Co.; that the 1949 Revenue Law would 
probably allow me to liquidate with no tax. 

Q. It has been stipulated that prior to Decem- 
ber 1, 1948, the James A. Kenyon Trust owned 170 
shares of stock in Capitol Chevrolet Co., 120 shares 
of stock in Howell Chevrolet Co., and 170 shares of 
stock in Mid-Valley Chevrolet Co. It has also been 
stipulated that on December 21, 1948 Capitol Chev- 
rolet Co. redeemed 130 of the Trust shares, Howell 
Chevrolet Co. redeemed 100 of the Trust shares, 
and Mid-Valley Chevrolet Co. redeemed 180 of the 
Trust shares. Do you know, of your own knowledge, 
why each of the three corporations did not redeem 
all of the Trust shares rather than merely a part 
of them? A. Yes, I do. 

Q. What was that reason? 

A. The corporations wouldn’t have had enough 
net working capital left to come within the finan- 
cial standards of the Chevrolet Motor Company. 

Q. By “financial standard” you mean the capital 
standard requirements? 

A. Capital standards. 
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Q. Following the redemption of a part of the 
Trust shares in each of the three companies on 
December 21, 1948, did you have any plan by which 
it was proposed to complete the removal of the 
Trust from its ownership of shares in the three 
corporations ? i Meese ledid: 

Q. What was that plan? 

A. Through this office we petitioned the court. 
Inasmuch as it was an irrevocable trust, we peti- 
tioned the court to allow me to purchase those extra 
shares of stock. 

Q. And it was proposed that if that petition 
was granted, that you would make that purchase? 

A. That I would make the purchase. 

Mr. Thayer: That is «all. 


Cross Examination 

Q. (By Mr. Townsend): Mr. Kenyon, during 
the year 1948 you received some $90,000 combined 
salary from the three corporations. Why couldn’t 
you use some of that money to purchase the stock, 
or rather, what happened to all that money in view 
of your net worth at the end of the year? 

A. I would assume that I had most of that 
money tied up in the mortgage on the Calvada 
Lodge at Lake Tahoe in Nevada. 

Q. Would you amplify somewhat on this mort- 
gage you are referring to? 

peel had@a friend that started to build the 
Calvada Lodge, and I financed him. He put up 
$25,000, and I put up some, I think, $15,000 to 
start with. Then he started to build it larger and 
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larger, and I put in another $10,000, another $25,- 
000, another $30,000 over a period of that year and 
probably the next year until I had a total of $85,- 
000 invested. 

@. And in return for that investment you re- 
ceived a security mortgage on the lodge? 

A. Mortgage on the property. 

@. Did you seek court approval when the cor- 
porations purchased the stock of the Trust? 

A. I didn’t understand you. 

@. Did you seek court approval when the cor- 
porations purchased the stock from the Trust? 

A. No. 

Q. Now, the Trust could have sold its stock 
to a third person other than yourself, could it not? 

A. That is correct. 

Q. Why did you not do that? 

A. We would have had to take another partner 
in the business. He would have had to be approved 
by Chevrolet Motor Company, and I would have 
liked to keep the stock holdings equal. , 

Q. Now, after the liquidation of the corpora- 
tions in 1950, did you continue your ownership in 
Mid-Valley Chevrolet Co.? 

A. Yes, I did. 

Q. In what form was the dealership continued ? 
Was it a partnership or a corporation ? 

A. Partnership. 

Q. And who were the other partners besides 
yourself ? A. J. E. Carpenter. 

Q. J. E. Carpenter and you? A. Yes. 

Q. Was that an equal partnership? 


Commissioner of Internal Revenue 185 


(Deposition of James A. Kenyon.) 

A. No. He had 25 per cent and I had 75 per 
cent. 

Q. Did you have any agreement with Mr. 
Phelps as far as sharing the taxes which would 
result from the liquidation of the J. A. K. Co. 

me ves, I did. 

@. And how was that arrangement? 

A. Originally Phelps owned the J. A. K. Co. 
As to the date that I took it over, I don’t reeall. 
I traded him stock in the other companies for the 
J. A. K. Co., and he was to pay the stock up until 
the time that the stock was transferred into my 
name. [ mean the taxes up until the stock was 
transferred into my name. 

A. Isee. So that if J. A. K. Co. was liquidated, 
then Mr. Phelps would also bear a share of the 
resultant tax? 

A. He would have had to pay a portion of the 
tax. 

Q. What was your intention, or what was the 
intention of the parties as you understood it, if vou 
didn’t get court approval to purchase the remaining 
Trust shares? 

A. Then we were going to have the companies 
individually buy out the additional shares, and I 
was going to buy half of the shares from the in- 
dividual, or rather in the ease of Capitol, Phelps 
would buy out 40 shares, and I would, in turn, buy 
20 shares from him. The same in Howell’s ease. 

Q. The plan was for the corporation to buy the 
remaining shares of the corporation? 

Dee Chat seniight. 
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@. I believe you stated in your direct testimony 
that the corporations did not redeem all the shares 
of the stock because it would then cause the 
working capital to fall below the minimum stand- 
ards, as set by General Motors. 

A. Correct. 

Q. If only the shares of the Trust had been 
redeemed, would that have caused the corporations 
to fall below those minimum standards? 

Mr. Thayer: I will stipulate that it would not. 

The Witness: No. 

Q. (By Mr. Townsend): What you meant by 
your answer on your direct examination, then, was 
that a combined redemption of the balance of the 
Trust shares, plus a corresponding pro rata re- 
demption of the Phelps and Howell shares, would 
have caused the capital of the corporations to fall 
below the minimum capital standard requirements ? 

A. That is correct. 


Redirect Examination 

Q. (By Mr. Thayer): You spoke of loaning 
$80,000 on a mortgage,—— 

A. No, I didn’t. Wait a minute. Is that a ques- 
tion ? 

Q. ——on a mortgage on property at Lake 
Tahoe. Do I understand from your answer to Mr. 
Townsend’s question that you loaned $80,000 of 
your funds to the mortgage on that property? 

A. If I am not mistaken, my testimony says 
that we started off with $25,0000, and I put in $15,- 
000. Out of the $80,000 I had to pay X income 
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taxes to the Government, and X income taxes to the 
State. Right out of that $80,000 I had to live. We 
started to build this business in Lake Tahoe. I 
think my first investment was $5,000. 

Q. Can you give the date of that? 

A. My guess would be—no, I can’t give you 
the exact date. I could if I had my records. My 
guess would be that it was in 1946 or 1947. As we 
put another part on to the building, or put in some 
more gambling tables, I had put in another $10,000 
into it and another $10,000 until at the present 
time I now have $85,000 in it, but it took a period 
of years to do it. 

@. Then, during the year 1948 you did not in- 
vest $80,000 in that mortgage? A. No. 

Q. During the year 1948 was the amount owing 
to you by the mortgagee $80,000? 

A. No, sir. 

Q. Do you remember, approximately, how much 
it was? 

A. Probably $40,000, probably half of it. 

Q. During the year 1948 were you indebted to 
anyone ? 

A. Outside of the United States Government, I 
don’t think so. 

Q. I call your attention to our retained office 
copy of your 1948 Federal income tax return and 
in particular to the item of interest deduction 
claimed in the amount of $2,831.11. This return in- 
dicates that during the year 1948 you paid interest 
to General Motors Acceptance Corporation, Capital 
National Bank, Lincoln National Life Insurance 
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Company, Northwestern Mutual Life Insurance 
Company, Irene Corwin. Does that refresh your 
recollection as to whether or not you were in- 
debted to any of these persons ? 

A. Yes. Irene Corwin is my present wife. It 
seems to me that I put $18,000 of her money into 
this Calvada Lodge. The life insurance interest was 
a straight loan that I had made some time prior 
to 


Q. Do you remember the approximate amount 
of the loan? 

A. Again I would have to go to my records. It 
is very likely the General Motors Acceptance Cor- 
poration was for an automobile, but the $1,000 to 
Capital National Bank and the two national life 
insurance companies at 6 per cent would figure 
some $10,000 loan. 

Q. On your cross examination I understood you 
to state that you had an agreement with Mr. Nor- 
man Phelps whereby he would share the tax on 
the liquidation of J. A. K. Co. Did I understand 
you correctly ? A. That is correct. 

@. When J. A. K. Co. was liquidated in 1950, 
did Mr. Phelps pay any part of the tax on that 
liquidation ? 

A. Your office has the entire J. A. K. Co. re- 
view insofar as the transfer—the agreement drawn 
by your office where Phelps would pay part of the 
tax and the tax returns for J. A. K. Co. 

Q. Then, it is your recollection that he did share 
in the tax on the liquidation ? 

A. I would assume he did. 
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Mr. Thayer: That is all. 


Reecross Examination 

Q. (By Mr. Townsend): What eventually hap- 
pened to the remaining shares of the Trust stock? 

A. Well, we liquidated it. Rather, when I sold 
my share of Capitol Chevrolet and Howell Chev- 
rolet and the Trust Chevrolet, or the Trust to 
Phelps, and bought his share of Mid-Valley Chev- 
rolet and Center Chevrolet at Colton, I invested 
the balance of the Trust in a mortgage on some 
real estate property again at Lake Tahoe. 

Q. Well, then, the stock was sold to Mr. Phelps? 

A. I bought all the stock that Mr. Phelps had 
in Mid-Valley Chevrolet at the book value of Mid- 
Valley Chevrolet at that time and sold to Mr. 
Phelps all of the stock which the Trust owned in 
Howell Chevrolet and Capitol Chevrolet at their 
book value. 

Mr. Townsend: That is all. 

Mr. Thayer: At this point I offer in evidence 
a photostatic copy of a retained office copy of the 
United States Federal Income Tax Return of 
James A. Kenyon for the year 1948 as Petitioners’ 
Exhibit No. 37. 

(The document above referred to was 
marked Petitioners’ Exhibit No. 37 for identi- 
fication and received in evidence.) 

[See pages 191-3. ] 

Mr. Townsend: I have no objection. 

Mr. Aikens: So stipulated. 

Mr. Thayer: May we stipulate that the deposi- 
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tion may be signed before any notary public and 
that whether it be signed or unsigned it may be 
used for the same manner and the same purpose 
and place and for the same intents and purposes 
as it would be if it were signed ? 

Mr. Townsend: I will stipulate to that. 

Mr. Aikens: So stipulated. 

Mr. Thayer: May we also stipulate that this 
deposition may be introduced in evidence at the 
hearing set for September 12, 1955 in Los Angeles, 
California? May we also stipulate that the reporter 
may serve copies on the parties without the neces- 
sity of sending them to the Tax Court? 

Mr. Aikens: I will stipulate to that. 

Mr. Townsend: So stipulated. _ 


(The deposition was closed at 4:00 p.m.) 


The undersigned certifies that he has read the 
foregoing testimony adduced at the place and on the 
date shown in the above-entitled cause; that the 18 
pages of testimony constitute a full, true and cor- 
rect transcription of said testimony; and that 
changes, alterations or modifications, if any, have 
been noted by the notary public, at my suggestion, 
and initialed by me in each instance. 


Los Angeles, California, September 9, 1955. 


/s/ JAS. A. KENYON, 
Deponent 


[Endorsed]: T.C.U.S. Filed Sept. 12, 1955. 
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TRANSCRIPT OF PROCEEDINGS 


Court Room No. 9, United States Post Office and 
Court House Building, Los Angeles, California. 
Monday, September 12, 1955. 


(Met, pursuant to notice, at 2 o’clock p.m.) 
Before: Honorable Arnold Raum, Judge. 


Appearances: Wellman P. Thayer, Esq., 523 
West 6th St., Suite 1104, Los Angeles 14, Calif., ap- 
pearing for and on behalf of F. Norman Phelps 
and James A. Kenyon Trust, Petitioners. Cameron 
B. Aikens, Esq., 6485 Wilshire Blvd., Los Angeles, 
Calif., appearing on behalf of Jackson and Virginia 
Howell, Petitioners. Mark Townsend, Esq., 1185 
Subway Terminal Bldg., Los Angeles 13, Calif., ap- 
pearing for and on behalf of Commissioner of In- 
ternal Revenue, the Respondent. 


Proceedings 


The Clerk: Docket numbers 51216, 51265, and 
51282, Jackson and Virginia Howell and _ associ- 
ated cases. 


Mr. Thayer: Wellman P. Thayer for Pctition- 
ers F. Norman and Alice Phelps, and for James 
A. Kenyon Trust, James A. Kenyon, Trustee. 


Mr. Aikens: Cameron B. Aikens for the Peti- 
tioners Jackson Howell and Virginia Howell, Peti- 
tioners in docket number 51216. 
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Mr. Townsend: Mark Townsend for the Re- 
spondent. 

Mr. Thayer: JI would like to offer the written 
motion to consolidate these three cases for hearing 
and decision. 

The Court: The motion will be received and the 
cases will be consolidated. 


Opening Statement on behalf of Jackson and Vir- 
ginia Howell and associated cases by Wellman 
Je, Wneaveie. 

Mr. Thayer: If the Court please, these three 
eases have been to a great extent stipulated. We 
have depositions of three people to offer this aft- 
ernoon. It is merely a matter of getting the various 
things in evidence and one witness. 

For a brief statement of the case, the deficiencies 
are deficiencies in income tax for the year 1948, in 
a total amount of some $350,000 or more, and the 
deficiencies all arise out of the same transaction, 
and involve the same issue of law. 

The transaction briefly is this. In 1946, three 
Chevrolet dealerships were incorporated, and their 
stock was issued. In the case of two of them, the 
Capitol Chevrolet and the Mid-Valley Company, to 
F. Norman Phelps and Alice Phelps, 50 per cent; 
to the James A. Kenyon Trust, 20 per cent; and to 
the JAK Corporation, a personal holding company, 
all of which stock was owned by James Kenyon, 30 
per cent. 

In the ease of the third corporation, Howell 
Chevrolet Company, the stock was issued, one third 
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to Jackson Howell, one third to F. Norman Phelps 
and Alice Phelps, approximately 13.3 per cent to 
James A. Kenyon Trust, and 20 per cent to the 
JAK Co. Corporation, the personal holding com- 
pany. That was in the year 1946. 

At the time the corporations were formed, the 
ownership of stock by a trust in the holding com- 
pany was not objectionable to General Motors Cor- 
poration. In 1948, as the record will show, General 
Motors Corporation adopted a new policy by which 
neither a trust nor a holding company was to be 
permitted to own stock in any Chevrolet dealer- 
ship. As a result of this policy, General Motors 
demanded that the trust and holding company be 
removed from ownership of stock in the three cor- 
porations, and it was suggested by the Regional 
Manager for Chevrolet Motor Division of the Pa- 
cific Region that the takeout, if you may eall it 
that, of the trust and the personal holding com- 
pany from the corporation be made in such a man- 
ner as to not to disturb the relative control of the 
Phelps, Kenyon, and Howell shares. In other 
words, to make the takeout in such a manner that 
after it was completed, Mr. Kenyon and Mr. Phelps 
would equally control the capital in Mid-Valley 
dealerships and Mr. Kenyon, Mr. Howell, and Mr. 
Phelps would equally control one third each of the 
Howell dealership. 

As the result of the General Motors demand that 
this be done, the Capitol Chevrolet Company and 
Mid-Valley Chevrolet Company redeemed about 77 
per cent of the shares owned by the James A. Ken- 
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yon Trust and the Howell Chevrolet Company re- 
deemed about 88 per cent of the stock owned by 
the trust, and in order to continue this ratio of 
control, at the same time had redeemed about 30 
per cent of the Phelps shares and about 33 per 
cent of the Howell shares. The Respondent—— 

The Court: What happened to the remaining 
shares of the trust that were not redeemed ? 

Mr. Thayer: As the record will show, Your 
Honor, it was impossible, because of the Capital 
Standards Provisions established by General Motors 
and Chevrolet Motor Company to take out all of 
the trust shares at the same time because it would 
reduce the working capital of the companies below 
the minimum requirements. Therefore, it was 
planned that the balance of the trust shares would 
be taken out by a direct purchase by Mr. Kenyon 
from the trust, but being trustee, he had to get 
Court approval for the purchase. 

An action was filed in 1949 for him to make the 
purchase. It dragged along because of the inability 
to secure—there were many minors involved—it 
dragged along until 1950 when the question became 
mute hbeeause the Capitol Chevrolet Company 
bought out the entire Kenyon interests; the Mid- 
Valley Chevrolet Company bought out the Phelps 
interest, and the Howell bought on it. They all 
went out at the same time, but it was always in- 
tended that the trusts be taken out 100 per cent. 
It had to be done in two bites, however. 

The Respondent’s contention is that the redemp- 
tion of these shares constituted an ordinary divi- 
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dend to all three of the Petitioners. It is the Peti- 
tioners’ position that by reason of the fact that the 
takeout was occasioned by demand of General 
Motors Corporation, that there was a valid business 
purpose behind it, and that redetermination was 
not made at such a time or in such a manner as to 
be essentially to the taxable dividend. 

In the ease of Jackson and Virginia Howell, 
there is one minor issue on the compensation. The 
facts have been stipulated on that so that it would 
become mute, having found the fact that the com- 
pensation received, the taxability follows. There is 
no issue involved in that matter. 

We have taken the depositions of three people, 
Mr. F. Norman Phelps, one of the Petitioners and 
also one of the key witnesses; the deposition of Mr. 
John Lester Connell, the Regional Manager of the 
Chevrolet Motor Division for the Pacific Region 
in 1948; and the deposition of James A. Kenyon, 
the trustee of the James A. Kenyon Trust, and the 
owner of all the stock in the JAK Co. 

At this time, on behalf of the Petitioners, I would 
like to offer in evidence the direct and redirect 
testimony of the three men whose depositions have 
been taken. I offer it, subject to the objections made 
by the Respondent at the time the depositions were 
taken. 

Mr. Townsend: Your Honor, the Respondent at 
this time will also offer the cross-examination and 
renew its objections to the direct and redirect of 
the Petitioner. 

The Court: I don’t quite understand what the 
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objections are. Are they objections that go to the 
entire deposition or specific questions? 

Mr. Thayer: There are three specific questions. 
That is one thing we wanted to ask Your Honor 
today. Do you want those objections argued now 
or leave that for the briefs? 

The Court: What is the general character of the 
objections ? 

Mr. Thayer: In the case 

Mr. Townsend: I may say, Your Honor, that 
Respondent will undoubtedly not renew all the ob- 
jections made but just some of them. 

Mr. Thayer: Actually, I think in each ease, it is 
merely an objection because it would require a con- 
clusion of the witness. , 

Mr. Townsend: I believe it is a hearsay one in 
there and a conclusion. Strictly on evidence, Your 
Honor, hearsay and conclusion. 

The Court: I will receive the depositions, and 
I will consider only such objections as Respondent 
renews in his brief. 

Mr. Thayer: That is the same for the Petitioner ? 

The Court: For both. If the parties can get 
together to eliminate all objections, it will be even 
more desirable. | 

Mr. Thayer: As a matter of fact, they are very 
minor. I know I couldn’t get together on Mr. Town- 
send’s objection on one minor one of his. I think 
the briefs would be the better place to renew it 
and argue the point. 

The Court: J will consider only such objections 
as are renewed in the briefs. 
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Mr. Thayer: And the depositions are accept- 
able? 

The Court: They are acceptable. 

Mr. Thayer: At this time, I would like also 
to offer on behalf of the Petitioners a stipulation 
of facts which has been signed by both the Peti- 
tioners’ counsel and the Respondent, counsel for 
the Respondent. 

The Court: The stipulation will be received. 

Mr. Thayer: Now, I think that Mr. Cameron 
Aikens, counsel for Jackson and Virginia Howell, 
would at this time like to put Mr. Howell on the 
stand. Oh, excuse me—In addition to the stipula- 
tions of fact, we have a number of joint exhibits, 
all of which are referred to in the stipulation. They 
begin with exhibit 1-A and run through exhibit 
23-X, with the exception that exhibit 13, one of 
the letter combinations is inadvertently misstated 
on these exhibits. There is an exhibit 16-P and ex- 
hibit 17-R; through inadvertence, Q was omitted. 
All the exhibits are here, but they have been mis- 
numbered to that extent. Does the Court wish to 
have that numbering changed to conform to the 
rules? 

The Court: You may leave them as they are. 
I will receive the exhibits as part of the stipula- 
tion. 

Mr. Thayer: As part of the stipulation. 


Opening Statement on behalf of the Commissioner 
of Internal Revenue by Mark Townsend. 
Mr. Townsend: If the Court please, this pro- 
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ceeding involves deficiencies in income tax for the 
taxable year 1948 in the following amounts. Jack- 
son Howell and Virginia Howell, $20,957.40; F. 
Norman Phelps and Alice Phelps, $107,926.06; 
James A. Kenyon Trust, $96,057.27. In addition, a 
deficiency for 1949 in the case of Mr. and Mrs. 
Howell only in the amount of $2,729.16. 

As Mr. Thayer has indicated, there was one 
other adjustment which was not in issue which 
affects the taxability of Mr. and Mrs. Howell for 
1948 and 1949. That issue has been settled and the 
settlement has been incorporated in the stipulation 
of facts. I may point out that that is in paragraph 
twenty-four of the stipulation of facts, as that 
paragraph would not appear to be material to this 
proceeding. The reason that twenty-four is in the 
stipulation is to take care of the settlement of that 
issue. 

The issue involved in this ease is whether 
amounts received by the Petitioners in exchange 
for stock and reported by them as long term 
eapital gain constituted dividends under Section 
115G of the Internal Revenue Code of 1939. It 
is the Respondent’s contention that Section 115G 
applies. That the redemptions were essentially 
equivalent to dividends and that the amounts re- 
ceived should have been reported as ordinary in- 
come. 

We are in substantial agreement on the facts, as 
Mr. Thayer stated in his opening statement. I may 
point out, we are somewhat at disagreement on 
whether or not it was actual General Motors policy 
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that required this keeping of equal interests among 
the shareholders. The effect of that suggestion, I 
might add, is in probable dispute between the 
parties. Further, with respect—— 

The Court: I suppose the question is as far as 
these Petitioners are concerned, is not whether or 
not it was General Motors policy, but whether they 
reasonably thought it was. 

Mr. Townsend: That is right. 

Mr. Aikens: On behalf of the Petitioners’ 
Howell, that is exactly our position. 

Mr. Townsend: Now, with respect to the Peti- 
tioners’ contention that a business purpose existed 
for this redetermination, namely, the policy of Gen- 
eral Motors, to keep these interests the same and 
that a holding company and trust be eliminated, it 
is Respondent’s position that this professed busi- 
ness purpose was used as a cloak to distribute ac- 
cumulated surpluses in the business of Capital 
gains. 

The Court: Is this case somewhere in between 
the Cartier-Tiffany case and the Boyle case? 

Mir. Thayer: “li think, if the Court please, [ 
think this is very akin to the Smith case. There is 
really, in a sense, we had a compulsion for what we 
did, a very real one, and the Court will find from 
the record business pressure to do what we did in 
the manner in which we did it. I think it is the 
Smith case. 

Mr. Townsend: Your Honor, Respondent does 
rely on several cases, but would prefer to wait to 
go into them on my brief, if I may. 
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Mr. Aikens: May I say, may it please the Court 
and counsel, that I believe I have read all the cases 
in this type of transaction. I will be frank to admit 
that I know of no one case that is on all fours with 
this particular one. The position of the Petitioners’ 
Howell is briefly that there was a compelling busi- 
ness necessity so far as Jackson Howell was con- 
cerned in this transaction. If there wasn’t, in fact, 
a compelling business necessity based upon his ex- 
perience and knowledge, he had every reason to 
believe that it was a compelling business necessity. 

May I eall the witness, Jackson Howell. 


Whereupon, 


JACKSON HOWELL 
called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 
The Clerk: State your name and address, please. 
The Witness: My name is Jackson Howell, 3342 
Via Lido, Newport Beach, California. 


Direct Examination 

@. (By Mr. Aikens): You are one and the same 
Jackson Howell named as a Petitioner in the case 
of Jackson Howell and Virginia Howell, Petition- 
ers, versus Commissioner of Internal Revenue, 
bearing docket 51216, are you? era. 

Q@. What is your present capacity with Howell 
Chevrolet Company ? 

A. President and sole stockholder of Howell 
Chevrolet Company. 
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(Testimony of Jackson Howell.) 

Q. Will you please tell the Court, commencing 
chronologically, your background with the General 
Motors Corporation, or any or all of its sub- 
sidiaries. 

A. I was first employed by the General Motors 
Acceptance Corporation in Los Angeles in 1929 as 
their Special Collection Department Manager. Sub- 
sequently, for the next number of years, I was con- 
tinuously employed by them in various capacities, 
from Special Collection Manager to Credit Man- 
ager to Field Manager, and in 1931, to Branch 
Manager of their operation in San Diego, until in 
the early part of 1933, I was transferred to the 
Chevrolet Motor Division of the General Motors 
Sales Corporation. 

My first position at that time was that of Dis- 
trict Manager. Subsequently, I held the position of 
Organization Manager in Los Angeles, Assistant 
Gone Manager in Los Angeles, Branch Manager in 
Great Falls, Montana, Branch Manager at Oakland, 
California, and in the latter part of ’41, Assistant 
Regional Manager at Oakland, California. 

In 1944, I left the Chevrolet Motor Division to 
become the Chevrolet Dealer at Glendale, Cali- 
fornia. 

Q. You are presently the Chevrolet dealer in 
Glendale, California ? A. Iam, sir. 

@. And have been since 1944? 

A. Since 1944. 

Mr. Aikens: Mr. Clerk, may I have the deposi- 
tion of Mr. Phelps. 
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(Testimony of Jackson Howell.) 

Mr. Thayer: At this point, Your Honor, if I 
may, I neglected to offer in evidence the exhibits 
which are appended to the depositions of Mr. F. 
Norman Phelps and James A. Kenyon. I would at 
this time like to offer those in evidence. 

Mr. Townsend: No objection. 

The Court: They will be regarded as admitted. 

Q. (By Mr. Aikens): Mr. Howell, I wish to 
call your attention at this time to two photostatic 
copies of letters presumably on the letterhead of 
the Chevrolet Motor Division and for purposes of 
identification, they have been described as Peti- 
tioners’ exhibit 31 and Petitioners’ exhibit 32, ap- 
pended as an exhibit to the depositions of EF. Nor- 
man Phelps, and I ask you whether or not you are 
familiar with the contents of those letters. 

A. Yes, I am. 

Q. Based upon your extensive experience with 
the General Motors Corporation and as an execu- 
tive or former executive of the Chevrolet Motor 
Division of General Motors Corporation, what 
would your reaction have been had you received 
those letters on or about the date thereof ? 

A. Well, in November of 1948, in southern Cali- 
fornia and pretty generally across the country, 
Chevrolet franchises were regarded as being a valu- 
able franchise. It is a year to year proposition. 
Had JI received this letter, signed by the Zone 
Manager, I would have felt most definitely that I 
would have to comply with the request as set forth 
in the letter, and in my mind, I most definitely 
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(Testimony of Jackson Howell.) 

would have felt that my franchise would be in 
jeopardy had I not followed it, the request in this 
letter, by the factory either not having renewed the 
selling agreement for the following year or possibly 
by a cancellation. 

Q. For the purposes of the record, you are pre- 
sently looking at Petitioners’ exhibit 31? 

He BL. 

@. Would your answer be the same as you have 
just given with respect to Petitioners’ exhibit 32-A? 

A. It certainly would, yes, sir. 

Mr. Aikens: Mr. Clerk, may I have the deposi- 
tion of Mr. Connell. 

Q. (By Mr. Aikens): You have heard today 
that the deposition of John Lester Connell has been 
introduced into evidence, subject to certain objec- 
tions that were there taken or later after taken. 
Are you familiar or do you know a man by the 
name of John Lester Connell ? 

A. Yes, I do. 

Q. Do you know what position he held with the 
Chevrolet Motor Division of the General Motors 
Corporation during the year 1948? 

A. Mr. Connell was the Regional Manager for 
the Chevrolet Motor Division for the Pacific Coast 
Region. His office is located in Oakland, California. 

Q. Have you read, Mr. Howell, the deposition 
given by John Lester Connell in these proceedings? 

A. Yes, I just read it this morning. 

Q. Have these same suggestions been made to 
you by Mr. Connell that My. Connell testified that 
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(Testimony of Jackson Howell.) 

he made to Mr. F. Norman Phelps? And as a 
Chevrolet dealer, what would your reaction have 
been ? 

Mr. Townsend: The Respondent objects to that 
question on the grounds that it calls for a con- 
clusion of this witness. It is based on a hypo- 
thetical question, and I don’t believe this witness 
has been qualified to answer it. 

Mr. Aikens: May it please the Court and coun- 
sel, I suggest that an adequate foundation has been 
laid of many years of participating as an employee 
and as an executive of the General Motors Cor- 
poration. We have likewise laid the foundation that 
the witness has been a Chevrolet dealer since 1944, 
approximately. He has read the deposition taken, 
The question, whether it be framed hypothetically 
or otherwise, I submit is a good one. 

The Court: You may answer. 

A. I would have felt exactly the same way about 
Mr. Connell’s requests as indicated in his deposi- 
tion that I have indicated in response to the ex- 
hibits 32 and 32. Most emphatically, that a request 
coming from the Regional Manager of the Chev- 
rolet Motor Division in 1948 to a dealer in my 
opinion meant comply with it or be cancelled. 

Q. (By Mr. Aikens): Directing your attention 
again back to the year of 1948, it has been stipu- 
lated that your compensation from Howell Chevy- 
rolet amounted to $50,690.89 in 1948, and $48,- 
752.25 in 1949. Did you have in 1948 or 1949 any 
personal desire or personal reasons to draw money 
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(Testimony of Jackson Howell.) 
from Howell Chevrolet in excess of the amounts 
that you drew as compensation ? 


A. No, there was no necessity for it as far as 
I was personally concerned. I had no oceasion to 
need any more money. As a matter of fact, the with- 
drawal of the money in the manner in which it 
was taken out, in my opinion, placed a hardship 
on the operation of Howell Chevrolet for the simple 
reason that subsequent to the liquidation of this 
trust, it was necessary for Howell Chevrolet to 
borrow money on inventories which had not been 
the case prior to the taking out of the trust, and 
the holding company. 


Mr. Aikens: If the Court has no further ques- 
tions, J am finished with the direct. 


Cross Examination 

Q. (By Mr. Townsend): Mr. Howell, how did 
vou learn of the suggestions by Mr. Connell? Were 
they made to you at all? 

A. No, they were not. 

Q. When did you first learn of them? 

A. TJ first learned of them from a telephone call 
from Mr. Phelps about the time the trust and the 
holding company was taken out. T was told to issue 
checks on eertain amounts and that is the first I 
knew of it. Mr. Phelps had the contract at that 
time with the factory organization. 

Q. Well, referring specifically now to the sug- 
gestion of Mr. Connell that the stock proportionate 


210 I. Norman Phelps and Alice Phelps vs. 


(Testimony of Jackson Howell.) 
ownership remain the same, you learned that in- 
formation from Mr. Phelps?_ 

A. That is correct. 


Q. You don’t know in what manner it was given 
or anything else? 

A. Only from reading—subsequently reading 
his deposition. 

Q. Mr. Howell, what part did you play in this 
redetermination of stock? Did you play any per- 
sonal part? 

A. No, I did not. Let me understand it. What 
do you mean? 

Q. In the formulating of the plans or the man- 
ner in which it was accomplished. | 

A. No, I did not. As I mentioned, the first I 
knew about it was after the die was cast. I was 
told to issue the checks. 

Q. After the plan had been adopted? 

A. Subsequently. 

Q. You did not vote yes or no yourself or have 
an opportunity to vote? 

AL Nowa did not. 

Mr. Townsend: That is all. 

The Court: The suggestion of General Motors 
could have been accomplished, could it not, by hav- 
ing the corporation redeem the trust shares and 
then having the remaining stockholders just pur- 
chase additional shares from the corporation to 
equalize the desired proportion. . 
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(Testimony of Jackson Howell.) 

The Witness: Subsequently, I think it was dis- 
cussed, although I wasn’t present. I think it was 
discussed. I think the difficulty at the time was 
that Kenyon, who had the trust and the holding 
company, didn’t have the cash money to come up 
with in a sufficient quantity to maintain that bal- 
ance. 


The Court: Were the activities of the corpora- 
tion in any way curtailed as a result of any re- 
determinations? 


The Witness: They, in reality, were. We were 
operating on the basis of it carrying a good per- 
centage of our own paper and with our inventories 
free and clear, without being encumbered—I am 
speaking now in the instance of Howell Chevrolet 
and immediately after this distribution or the tak- 
ing out of the holding company and the trust—it 
wasn’t noticeable for the simple reason that we 
were approaching the year end when the inven- 
tories were low, but as the succeeding months went 
by, we got into our selling period, February and 
March and April, and then we had to go out and 
borrow money against our inventories which would 
not have been necessary had the money remained 
in. We had to pay interest as a result of it, where- 
as, previously, we carried our own inventories. 


The Court: You didn’t enrtail any of your 
operations as a result of liquidations. You tried to 
sell as many cars as you could get. 


The Witness: That is right, but from my stand- 
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(Testimony of Jackson Howell.) 
point as the operator of Howell Chevrolet and the 
President of the Howell Chevrolet, we would have 
been, in my opinion, much better off had those 
funds remained in the business. 

Mr. Aikens: No further questions. 

Mr. Townsend: The Respondent rests. 

Mr. Thayer: That is all, Your Honor. 

What is your Honor’s wish as to briefs? 

The Court: Do the Petitioners have any further 
evidence to present? 

Mr. Thayer: The Petitioners rest. 

Mr. Townsend: Rest. 

Mr. Aikens: That is all for the Petitioners’ 
Howell. 

The Court: Do the Petitioners intend to file 
separate briefs or will they collaborate in a single 
brief? 

Mr. Thayer: We will collaborate, Your Honor. 

The Court: The Petitioners’ brief will be due 
in forty-five days. The Respondent’s in thirty days 
thereafter, and the Petitioners may reply in twenty 
days. . 

The case is dismissed. 


(Whereupon, at 2:40 p.m., Monday, Sep- 
tember 12, 1955, the hearing in this matter was 
closed.) 


[Endorsed]: T.C.U.S. Filed October 26, 1955. 
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[Endorsed]: No. 15386. United States Court of 
Appeals for the Ninth Circuit. F. Norman Phelps 
and Alice Phelps, Petitioners, vs. Commissioner of 
Internal Revenue, Respondent. Transcript of the 
Record. Petition to Review a Decision of The Tax 
Court of the United States. 


Filed: December 11, 1956. 
Docketed: December 17, 1956. 


/s/ PAUL P. O'BRIEN, 


Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In the United States Court of Appeals 
for the Ninth Circuit 


Docket No. 15386 
F. NORMAN PHELPS and ALICE PHELPS, 


Appellants, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Appellee. 


STATEMENT OF POINTS ON WHICH AP- 
PELLANTS WILL RELY 


1. The Tax Court of the United States erred in 
finding that the distributions made by the three cor- 
porations, Capitol Chevrolet Co., Mid-Valley Chev- 
rolet Co. and Howell Chevrolet Co. to appellants 
on December 21, 1948, in redemption of a part of 
appellants’ shares in each of such corporations 
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were made at such time and in such manner as to 
be substantially equivalent to distributions of tax- 
able dividends which are to be treated as taxable 
dividends as provided in Section 115(g) of the 
Internal Revenue Code of 1939. 


2. The Tax Court of the United States erred in 
failing to find that the distributions in redemption 
of a part of appellants’ shares in each of the three 
corporations, Capitol Chevrolet Co., Mid-Valley 
Chevrolet Co. and Howell Chevrolet Co. which were 
made on December 21, 1948 were not made at such 
time or in such a manner as to be substantially 
equivalent to distributions of taxable dividends. 


3. The Tax Court of the United States erred in 
failing to find that the amount received by each of 
the appellants from each of the three corporations, 
Capitol Chevrolet Co., Mid-Valley Chevrolet Co. 
and Howell Chevrolet Co., upon the redemption of 
their shares of stock in such corporations on De- 
eember 21, 1948, constituted an amount received in 
partial liquidation of the respective corporation 
which is to be treated as in part or full payment 
in exchange for such corporation’s shares as pro- 
vided in Section 115(c) of the Internal Revenue 
Code of 1939. 


4, The Tax Court of the United States erred in 
finding that the redemptions of the stock of the 
three corporations, Capitol Chevrolet Co., Mid-Val- 
ley Chevrolet Co. and Howell Chevrolet Co., which 
were made on December 21, 1948 caused the capital 
of each of said corporations to fall below the 
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standards set by the Chevrolet Motor Division of 
General Motors Corporation. 


5. The Tax Court of the United States erred in 
finding that there is a deficiency in appellants’ 
federal income taxes for the year 1948 in the 
amount of $107,926.06. 


/s/ W. P. THAYER, 
Attorney for Appellants 
Acknowledgment of Service attached. 


[Endorsed]: Filed January 8, 1957. Paul P. 
O’Brien, Clerk. 


